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The Texas Natura Resource Conservation Commission (TNRCC or commission) adopts amendments to
88307.2 - 307.10, concerning the Texas Surface Water Quality Standards. These sections are adopted
with changes to the proposed text as published in the February 4, 2000 issue of the Texas Register (25

TexReg 677).

As published in the Rules Review section in this issue of the Texas Register, the commission also adopts
the review of Chapter 307 in accordance with Texas Government Code, §2001.039, and the General
Appropriations Act, Article 1X, Section 9-10.13, 76th Legidature, 1999, which require state agencies to
review and consider for readoption each of their rules every four years. The commission has determined
that the reasons for the rules continue to exist. The rules are readopted and amended to satisfy Texas
Water Code (TWC), §26.023, which requires the commission to set water quality standards by rule for
the water in the state and allows the commission to amend the standards from timeto time. Therulesare
also readopted and amended to satisfy the federal Clean Water Act (CWA), 8303, which requires states

to adopt water quality standards and review and revise those standards at |east once every three years.

BACKGROUND AND SUMMARY OF THE FACTUAL BASISFOR THE ADOPTED RULES
Section 303 of the Federal Water Pollution Control Act (commonly referred to as the federa CWA, 1972,
33 United States Code (USC), §1313(c)) requires all states to adopt water quality standards for surface
water. A water quality standard consists of the designated beneficial use or uses of awater body or a
segment of awater body and the water quality criteria that are necessary to protect the use or uses of
that particular water body. Water quality standards must also contain an antidegradation policy. Water

quality standards are the basis for establishing discharge limits in waste discharge permits and other
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regulatory actions. The standards are used to assess whether water bodies are attaining appropriate

water-quality related goals.

The states are required under the CWA to review their water quality standards at least once every three
years and revise them, if appropriate. States review standards because new scientific and technical data
may be available which have a bearing on the review. Further, environmental changes over time may
warrant the need for areview. Where standards do not meet established uses, the standards must be
periodically reviewed to seeif uses can be attained. Additionally, water quality standards may have been
established for the protection and propagation of aquatic life and for recreation in and on the water
without sufficient data to determine whether the uses were attainable. Finally, changesin the CWA or in
the United States Environmenta Protection Agency’s (EPA) regulations may necessitate reviewing

standards to ensure continual compliance.

The states, in conjunction with EPA, select water bodies for which water quality standards are to be
reviewed in-depth. To make this determination, the states and EPA are aided by: CWA, 8304(1), lists of
waters, CWA, 8305(b), state reports (these reports provide an assessment of the condition of waters
within the boundaries of each state); the waters identified under CWA, 8303(d); the construction grants

priority list; and segments where major waste discharge permits have expired.

States may modify non-existing designated uses when it can be demonstrated, through a Use Attainability
Anaysis, that attaining the higher designated use is not feasible. Factors affecting a water body, such as

naturally high water temperatures, physica impediments, or natural background pollutant levels may
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effectively prevent a non-existing designated use from being met. States may adopt seasonal uses as an

aternative to reclassifying a water body or segment thereof to uses requiring less stringent criteria

Following adoption of water quality standards, the Governor or his designee must submit the officialy
adopted standards to the EPA Region 6 Administrator for review. The Regional Administrator reviews
the state' s standards to determine compliance with the CWA and implementing regulations. Standards
are effective based upon state adoption, except as provided in 40 Code of Federal Regulations (CFR)

§131.21 where approval by EPA isfirst needed.

The Texas statewide surface water quality standards were last amended on July 13, 1995. Amendments
to 8307.4, Genera Criteria, and §307.10, Appendices A-E, were made in April 1997 as aresult of the
EPA’ s disapproval of the change in presumed standards for perennial streams from an aquatic-life use of
“high” to an aquatic-life use of “intermediate’ for East Texas streams. EPA last approved the state's

standards in 1998.

The commission establishes, reviews, and revises on a periodic basis the State of Texas surface water
quality standards pursuant to the TWC, §26.023. The commission has adopted site-specific standards for
all classified water bodies and presumed standards for &l unclassified water bodies for which the state
has not yet completed site-specific studies. The commission has aso established a program to conduct
such site-specific studies, called Receiving-Water Assessments, which consist of fish sampling, habitat
assessment, chemical analysis, and in some cases invertebrate sampling, to help determine the attainable

aquatic-life uses and dissolved oxygen criteriafor unclassified streams. A receiving-water assessment
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may be conducted on an unclassified stream when: (1) anew discharge is proposed to enter a stream
believed to be perennia or intermittent with perennial pools; (2) there is a change proposed for an existing
discharge, such as an increase in flow or loading; or (3) there is a need to better ascertain the aquatic life
use of awater body. Sampling is conducted over one or two daysin an area of the stream that is not
influenced by the discharge and in most cases is relatively unimpacted. When a stream has been
individually studied, site-specific standards (uses and criteria) may replace the presumed standards for

that stream.

In addition, the commission has established a program for conducting and evauating Use-Attainability
Analyses. A Use-Attainability Analysisis the evaluation and final determination of the appropriate water
quality standards for a water body. The analysis may be based on a receiving-water assessment or other
kind of study acceptable by the executive director, or a combination of studies. The use-attainability
procedures require the identification of reference areas and the defining of stream reaches to be included
in the assessment. Physical evaluations of the streambeds, flow characteristics and habitat descriptions
are also categorized. Fish sampling and, in some cases, macroinvertebrate sampling, is also conducted.
The assessment, which may be included in a receiving-water assessment, is reviewed and a final
determination is made on whether the designated aquatic life uses on a classified stream should be revised
or a site-specific standards modification to presumed aquatic life uses for an unclassified perennial stream
should be established. Thisfina determination is presented in aformal report known as a Use-

Attainability Analysis and submitted to the EPA for approval.
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The state' s surface water quality standards are necessary to protect public health, enhance water quality,
and meet the purposes of the CWA, which are to restore and maintain the chemical, physical, and
biological integrity of the nation’s waters. The commission uses intensive survey data; the CWA 8304(1),
list of waters, monitoring data; CWA, 8305(b), data; and other available data for a water body to
determine whether standards are appropriate. Physical, chemical, and biological factors are examined to

assess whether the criteria are appropriate. The commission uses results from receiving-water

assessments and information from sampling and monitoring data to devel op the standards.

The commission adopts editoria revisions as well as substantive changes. Editoria revisions are adopted
to improve clarity, to make grammatical corrections, and to renumber or reletter subsections as
appropriate. The commission also adopts changes that are needed to incorporate additiona information
on toxic pollutants and new data on waters in the state. The adopted changes provide revisions to genera
criteria that are more consistent with current permitting practices and with the requirements of Texas
Pollutant Discharge Elimination System (TPDES) permitting. The adopted changes also provide clarity on

how the standards apply in certain permitting situations.

In connection with the adoption of these rules, the commission is completing revisonsto its
implementation procedures for applying the adopted standards in wastewater discharge permits. Changes
to the implementation procedures incorporate the adopted changes to the water quality standards
contained in these rules. Changes are aso being completed to implement the antidegradation policy. The
implementation procedures are contained in a guidance document entitled, Procedures to Implement the

Texas Surface Water Quality Standards. This document provides guidance and explanation of the
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generd and technical procedures used in implementing the standards in wastewater discharge permits.
The document is being revised at this time, both to be consstent with the amendments adopted in this
chapter and in consideration of public comment on the proposed revisions to the implementation
procedures. Revisions to the implementation procedures include information on endangered and
threatened species, temporary standards and variances, dissolved oxygen modeling, antidegradation, total
maximum daily loads (TMDLS), total dissolved solids (TDS), and storm water permitting. Although not
part of the regulatory action covered by the adoption of amendments to this chapter, the revisonsto the
implementation procedures were proposed at the same time as the proposed amendments to this chapter.
This alowed for a more coordinated and consistent review by the commission and the public. These
implementation procedures are referenced as Series 23 in the commission’s Continuing Planning Process
which describes the commission’s water quality management program. The implementation procedures
must be approved by the commission and submitted to the EPA for approval. The commissionis

expected to consider adoption of the revisions to the implementation procedures in the upcoming months

of 2000.

Implementation procedures, which address how the standards are applied in wastewater discharge
permits, provide flexibility in how affected permittees can change treatment procedures so that their
discharge will not affect a segment’ s ability to maintain its water quality standards. Costs related to these
changes are site-specific and will be dependent upon the extent of the permittee’ s changes to their

treatment process.

SECTION BY SECTION DISCUSSION
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The commission adopts amendments to 8307.2, Description of Standards, to clarify provisions and revise
the sequence of steps for seeking and applying for temporary variances, clarify that interim effluent limits
may not last longer than three years except where atemporary variance is in effect, and provide a new
provision for adopting temporary standards where a criterion is not attained and cannot be reasonably
attained for reasons listed in 40 CFR 8131.10(g). The adopted amendments require preliminary
information indicating that the standards change may be appropriate to be included in the variance
request, and provide for the variance request to be included in the public notice for the permit application.
The adopted amendments also clarify the effective date of the standards in order to reflect the current
state administrative practices and a recent court ruling related to EPA approva and the effective date of

standards.

In response to comments, amended 8307.2(d)(5) now better describes that scientific information justifying
the site-specific amendment of the standard is necessary. In response to comments, amended
§8307.2(d)(5)(E) now clarifies that the commission approves a variance extension based upon a study
which supports the change in standards. In response to comments, 8307.2(€) has been amended to refer

to the correct title of a guidance document which recently underwent revision.

Provisions for the approval of temporary standards have also been adopted as §307.2(g). These
temporary standards may be approved as an aternative to revising a use where a criterion is not attained
or cannot be reasonably attained. In response to comments, 8307.2(g) has been changed to delete the

word “reasonably” when referring to attainment of a standard and the subsection now includes a
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reference to the standards implementation procedures, which includes greater detail on how the

commission will use and implement temporary standards.

The commission adopts 8307.2(h), which specifies the effective date of these amendments and manner in
which the effective date is affected by EPA review and approva. The commission adopts §307.2(i),

which includes a severability clause.

The commission adopts amendments to §8307.3, Definitions and Abbreviations, to include amendments to
the definitions for “ambient,” “background,” “best management practices,” “discharge permit,” “feca
coliform,” “method detection limit,” “minimum anaytical level,” “noncontact recregtion,” “seven-day two-
year low-flow,” “standards,” “standards implementation procedures,” “sustainable fisheries,” and “water-
effectsratio.” New definitions have been adopted for “attainable use;” “bioconcentration factor;”
“biologicd integrity;” “classified;” “designated use;” “ E. coli” and “enterococci bacteria;” “existing use;”
“incidental fishery;” “intermittent stream with perennial pools,” “point source;” “presumed use;” “public
drinking water supply;” “seagrass propagation;” “segment;” “significant aquatic life use;” “storm water;”
“storm water discharge;” “tiddl;” “to discharge;” “total maximum daily load (TMDL);” and “wetland
water quality functions.” In response to comments, the commission has changed the definition of severa
terms in the adoption of the amendments to this section. The revised definitions are for the terms
“bioconcentration factor,” biological integrity,” “chronic toxicity,” “mixing zone,” “public drinking water
supply,” “seagrass propagation,” “ standards implementation procedures,” “storm water discharge,”
“surface water in the state,” “toxicity biomonitoring,” “water effectsratio,” and “water quality

Mmanagement program.”
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In response to comments, the commission also has deleted its proposa to include a definition of “pollutant”
and instead adopts a definition of “pollution,” asthat term is used in this chapter. Attainable, designated,
existing, and presumed uses have al been individually defined to provide for a more accurate description

of each use. In response to comments, the proposed definitions of “attainable use” and “existing use”
have been revised in the adoption of amendments to this section. In response to comments, the

commission has deleted the terms “commission,” “general contact recreation,” and “high use contact

recreation.”

The adopted changes add new abbreviations in 8307.3(b) for Chemical Abstracts Service Registry
number (CASRN), maximum contaminant level (for public drinking water) (MCL), municipa separate
storm sewer system (M$4), total maximum daily load (TMDL), Texas Pollutant Discharge Elimination

System (TPDES), and total suspended solids (TSS).

The commission adopts amendments to 8307.4, General Criteria, to clarify in 8307.4(b)(3) that the
provision for settleable solids does not prohibit dredge and fill activities under the federal CWA, 8404.

The adoption includes changes which were incorporated in response to comments.

The revisons aso clarify in adopted amendments to 8307.4(d) that acute toxic criteria apply to al water
in the state, and that chronic toxicity criteria apply to surface waters with a significant aquatic life use of
limited, intermediate, high, or exceptiona. In response to comments, the adoption of this subsection

includes changes to cross-reference 8307.8(a)(2) and includes correction of a typographical error.
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Amendments to the salinity provisions in §307.4(g) have been adopted to indicate that concentrations of
dissolved minerals such as chlorides, sulfates, and TDS will be maintained such that existing, designated,
and attainable uses will not be impaired, and that absence of numerical sdinity criteria shal not preclude

evaluations and regulatory actions based on estuarine salinity. In response to comments, the amendments

to §307.4(g)(3) have been changed to more clearly reflect that attainable uses will be protected.

The commission adopts amendments to 8307.4(h) to clarify the genera provision that dissolved oxygen
concentrations shall be sufficient to support existing, designated, and attainable aguatic life uses. The
adopted amendments more clearly address the general criteriafor dissolved oxygen for al watersin the
state regardless of whether the water is classified or unclassified. The amendments aso clarify that
perennial waters not listed in Appendix A or D are presumed to have a high aguatic life use and
corresponding dissolved oxygen criteria, while intermittent streams must maintain a 24-hour dissolved
oxygen mean of at least 2.0 milligrams per liter (mg/L) and an absol ute minimum dissolved oxygen
concentration of 1.5 mg/L. The revisions on perennia waters clarify distinctions between presumed
aquatic life uses for different water body types. In response to comments, the adoption of amended
8307.4(h)(4) includes changes to reflect that higher uses will be protected where they are attainable. The
commission determined it was unnecessary to reference the standards implementation procedures and has

deleted the reference in §307.4(h)(4).

The commission adopts 8307.4(i), relating to aguatic life uses and habitat. 1n response to comments, the

adoption of this subsection includes a change that deletes reference to protection of “existing” uses.
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The commission adopts 8307.4(j), relating to aquatic recreation. In response to comments, the adoption of
this subsection includes changes which delete the proposed criteriaof “genera” and “high use” as
contact recreation subcategories. Also, the adopted language includes changes to note that contact

recreation is a presumed use, except where otherwise specified for specific water bodies.

The commission adopts amendments to 8307.5, Antidegradation, to clarify that the development and
implementation of TMDLs are actions subject to the antidegradation policy. The amendments aso more
closdly follow the federal regulations, reflecting the “tier” approach to describing the antidegradation

policy. The antidegradation policy affords three tiers or levels of protection to the waters in the state.

In response to comments, adopted amendments to 8307.5(a), (b)(4), and (c) include references to
pollution and loadings, rather than pollutants or pollutant loadings. Changes also include corrected
references to “agency” and “commission,” as appropriate. Also in response to comments, adopted

amendments to 8307.5(b)(1) reflect that Tier 1 antidegradation reviews consider existing uses.

The commission adopts amendments to 8307.5(b)(4) to further clarify that antidegradation review
procedures apply to TPDES permits for wastewater, permits relating to dredge and fill projects, and other
permitting and regulatory activities which may increase pollution. In response to comments, the adopted
amendments to paragraph (4) include changes to better describe the scope of the commission’s

antidegradation policy.
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The commission adopts amendments to §307.5(c) to aso specify the manner in which the agency will
implement its antidegradation policy, including the consideration of public input. In response to comments,
the adopted amendments to 8307.5(c)(2)(E) include a change which makes it clear that public comment

will be considered on decisions concerning antidegradation for specific regulatory actions.

The commission adopts amendments to 8307.6, Toxic Materids, to clarify that acute numerical aquatic-
life criteria for toxic substances apply above low-flow conditions (1/4 of 7Q2). The adopted amendments
aso include the addition of human hedlth criteriafor acrylonitrile and 1,3-Dichloropropene to Table 3,
relating to Human Health Protection. The commission adopts amendments to the numerical criteriafor
human health protection in Table 3. The amendments remove Mirex from Table 3 due to alack of
national data for determining criteria for human health. The standards will continue to address Mirex
through aguatic life criteria. Amendments to Polychlorinated Biphenyls (PCBs) numerical criteria have
been adopted. Amendments have been adopted to Table 1, concerning Toxic Criteriato Protect Aquatic
Life, and Table 2, concerning Total Hardness and pH Vaues. The amendmentsto Table 1 include: (1)
adjusting criteria for dissolved metals in accordance with new EPA data; and (2) adding water-effects
ratios to metals criteria to address site-specific differences in toxicity due to water chemistry. Adopted
amendments to Table 2 include updating basin pH and hardness values in response to new data received.
Chemical Abstracts Service Registry Numbers (CASRN) have also been added for each substance in

Tables1 and 3.

In response to comments on 8307.6(b)(4), the commission adopts amendments that include changes to

clarify the scope of the protection of terrestrial wildlife. In response to comments on 8307.6(c)(9), the
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commission adopts amendments that include changes to specify that a wastewater discharge permit
application will include public notice of a proposed water-effects ratio which affects an effluent limitation
in apermit. In response to comments on §307.6(d)(8)(C), the commission adopts amendments that
include changes which clarify that technicaly valid information is used by the agency in deriving
numerical criteriawhen toxic criteria are not listed in Table 3. Also, throughout this section, the
amendments include appropriate revisions to cite actions by the “agency,” rather than by the executive

director or commission.

In response to comments on 8307.6 (Table 3), the commission adopts amendments that include changes
to delete its proposed numerical criteriafor perchlorate and for atrazine. Additionally, the commission
adopts several amendments to Table 3 which were not specificaly proposed, but which are necessary

changes for editoria clarity or to resolve contradictions within the existing rule.

The commission adopts amendments to 8307.7, relating to Site-Specific Uses and Criteria The adopted
amendments to this section include a change in the recreationa indicators to E. coli and enterococcus. E.
coli and enterococcus have been identified as being more indicative of assessing risk of illness due to
ingestion of water. The commission adopts amendments which retains feca coliform as an indicator for
noncontact recreational waters. Additionally, the commission adopts amendments which include changes
to clarify the units of measurement in indicator bacteriatests. In response to comments on 8307.7(b)(1),
the commission has deleted the proposal to subcategorize contact recreation into general and high uses.
Additionally, paragraph (1) has been changed to adopt single sample maximums for al three indicator

bacteria and to clarify the manner in which compliance with these standards will be evaluated.



Texas Natural Resource Conservation Commission Page 14
Chapter 307 - Texas Surface Water Quality Standards

Rule Log No. 1998-055-307-WT

In response to comments, the commission adopts amendments to 8307.7(b)(1)(B)(i) with changes from
the proposal to refer to al bodies of saltwater rather than to tidal streams and rivers. Also in response to

comments, the commission adopts amendments to §307.7(b)(1)(D) with changes from the proposed

language referring to local swimming advisory programs.

The commission adopts amendments to Table 5, concerning critical low-flow values for dissolved oxygen
for the eastern and southern Texas ecoregions. These amendments clarify how dissolved oxygen criteria
for East Texas streams are applied to al water bodies, including segments, at lower flow ranges, and how
the critical low-flow vaues can be adjusted by relating site-specific dissolved oxygen concentrations with
other stream characteristics. Throughout 8307.7(b)(3)(A), the amendments include appropriate revisons

to cite actions by the “agency,” rather than by the commission.

The commission adopts amendments to §8307.7(b)(5) which specify wetland water quality functions and

seagrass propagation as uses to be maintained and protected.

The commission adopts amendments to 8307.8, Application of Standards, to clarify the stream flow
conditions where acute toxic criteria apply. The adopted rule specifies that acute toxic criteria apply at
stream flows above 1/4 of 7Q2. The adopted amendments to 8307.8(b)(5) describe the context of mixing
zones specified in permits issued by state and federal agencies. In response to comments, the adopted

amendments to paragraph (5) include changes to better reference the agencies which issue the permits.
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The commission adopts 8§307.8(€), relating to storm water discharges, to specify that pollutants in storm
water shall not impair existing or designated uses. This subsection includes new provisions to describe
how the quality of storm water discharges are controlled and how the evaluation of instream monitoring
data occurs. In response to comments, the adopted amendments to this subsection include changes to the
title of the subsection and references to “pollution” rather than to “pollutants.” The commission has

deleted its proposal to describe when specific numerical criteria are not applicable due to short-term

effects of storm water.

The commission adopts amendments to §307.9, Determination of Standards Attainment. The
amendments to §307.9(a) include updating references to guidance documents which the agency considers
when assessing standards attainment. In response to comments, the adopted amendments to 8307.9(a)
include changes to the title of the subsection. Also, in this subsection and in the other subsections of
8307.9, references to particular guidance documents have been changed to either the “latest version” or
the “latest approved version,” as appropriate. The remarks in §307.9 aluding to various guidance
documents and other reference materias are included to inform those using these rules of some of the
resources that may be consulted in designing or reviewing studies and of data to assess standards
attainment. They are advisory and not exclusive. Standards attainment is determined by the executive

director’s staff and by the commission on a case-by-case basis.

The commission adopts amendments to 8307.9(b) to update procedures for approval by the agency of
sampling locations and for consideration of representativeness of samples. Adopted amendments to

8307.9(b) include changes to delete the proposed title of “ Sampling locations.”
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The commission adopts amendments to §307.9(c) and (d) to update the procedures for the collection,

preservation, and analysis of water samples--for assessing instream standards compliance. These

amendments provide for enhanced consistency and quality assurance in reporting.

The commission adopts amendments to 8307.9(e) to update the manner in which the number and
periodicity of water samplesis evaluated. In response to comments, the commission adopts amendments
that include changes from the proposal. These adopted changes from the proposal include correction of
the standards attainment method for chloride, sulfate, and TDS. Also, as an addition to the proposa, the
adopted amendments address how single sample maximums are assessed for the attainment of bacteria
criteria. Finally, the commission adopts changes to the proposal in §307.9(e)(6)(B) to clarify how

minimum dissolved oxygen values are assessed from single sample measurements.

The commission adopts new provisions in 8307.9(f) for measuring biologica integrity which is assessed by
sampling of aguatic organisms. In response to comments, the adopted provision includes changesto refer
to sampling of the aquatic community, rather than sampling of the presence and abundance of agquatic

organisms.

The commission adopts new provisionsin 8307.9(g) which address how attainment of narrative criteriain

the water quality standards will be assessed.

Throughout §307.9, the adoption of the amendments include appropriate revisons to cite actions by the

“agency,” rather than by the commission or executive director.
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Adopted changes to §307.10, Appendices A-E, include changes in Appendix A to aquatic life uses for the
lower Pease River (new segment 0230) from high to intermediate, the upper arm of Sam Rayburn
reservoir (new segment 0615) from high to intermediate, and the Nueces River Tidal (segment 2101)
from exceptional to high in Appendix A. These adopted changes are based on the results of use
attainability analyses that have been performed. Adopted changesin Appendix A aso include (1) the
creation of two new segments (1256 - Brazos River/Lake Brazos and 1257 - Brazos River Below
Whitney Lake) from existing segment 1242 which has been renamed to Brazos River Above Navasota
River, and (2) the creation of segment 1802 - Guadaupe River Below San Antonio River from existing
segment 1803 - Guadalupe River Below San Marcos River to account for different hydrological conditions
and dissolved minerals (TDS, chlorides, and sulfates) gradients and different ambient concentrations.
Another new segment, segment 0502 - Sabine River Above Tidal, has been created from the upper
portion of segment 0501 - Sabine River Tida and the lower portion of segment 0503 - Sabine River Below

Toledo Bend Reservoir, which has been renamed Sabine River Above Cagey Creek, to account for

different hydrological conditions.

Dissolved minerals criteria revisions are adopted for 108 segments in Appendix A based on new
calculations using updated information. The following segments have had one or more of the dissolved
minerds (chloride, sulfate and TDS) revised: 0105, 0228, 0229, 0401, 0408, 0409, 0503, 0504, 0505, 0507,
0512, 0602, 0603, 0604, 0605, 0606, 0609, 0610, 0611, 0612, 0613, 0818, 0819, 0820, 0838, 0902, 1002,
1003, 1004, 1008, 1009, 1010, 1011, 1012, 1015, 1016, 1108, 1212, 1217, 1221, 1226, 1229, 1233, 1240,
1242, 1243, 1244, 1246, 1247, 1248, 1249, 1250, 1251, 1252, 1255, 1302, 1402, 1403, 1404, 1405, 1406,

1407, 1408, 1409, 1414, 1415, 1416, 1427, 1428, 1429, 1430, 1432, 1434, 1502, 1602, 1604, 1605, 1803,
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1804, 1805, 1806, 1809, 1811, 1812, 1813, 1814, 1815, 1816, 1817, 1818, 1905, 1908, 1911, 1912, 1913,
2004, 2110, 2111, 2112, 2113, 2114, 2115, 2303, 2309, 2310, 2312, and 2313. Other adopted changes to
Appendix A include the addition of the aquifer protection use to 14 existing segments (1243 - Sdado
Creek, 1244 - Brushy Creek, 1248 - San Gabriel/North Fork San Gabridl River, 1249 - Lake Georgetown,
1250 - South Fork San Gabrid River, 1251 - North Fork San Gabrid River, 1804 - Guadalupe River
Below Comal River, 1806 - Guadaupe River Above Canyon Lake, 1809 - Lower Blanco River, 1810 -
Plum Creek, 1811 - Coma River, 1814 - Upper San Marcos River, 1815 - Cypress Creek, and 1903 -
Medina River Below Medina Diversion Lake). The protection of these segmentsisincluded in the
Chapter 213 Edwards Aquifer rules and noted in Appendix A. The pH range for segment 0507 - Lake

Tawankoni has been revised as aresult of additional data. Adopted new indicator bacteria and criteria

for recreational uses are adso included in Appendix A.

Adopted changes to Appendix B include a recalculation of critical-condition flows to incorporate more

recent instream flow data

Appendix C adopted changes include descriptions for new segments, and revised descriptions for those
segments affected by the creation of the new segmentsin Appendix A. Segment boundary revisions are
also adopted for segments 0608 - Village Creek, 0823 - Lewisville Lake, 0839 - EIm Fork Trinity River
Below Ray Roberts Lake, 1013 - Buffao Bayou Tida, 1107 and 1108 - Chocolate Bayou Tida and
Above Tidal, 1245 - Oyster Creek, and 2003 and 2004 - Aransas River Tida and Above Tidd. Other
segment description revisions are adopted to clarify or to correct clerica errorsin existing descriptions of

segments found in Appendix A.
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Adopted changes to Appendix D include the addition of 100 sites with designated aquatic life uses and
dissolved oxygen criteria. The water bodies are tributaries within the listed segment numbers as follows:
0202, Bois d'Arc Creek; 0202, Pine Creek, 0203, Big Minera Creek; 0203, Little Mineral Creek; 0303,
Morrison Branch; 0402, Hughes Creek; 0404, Dry Creek; 0404, Sparks Branch; 0404, Tankerdey Creek;
0404, Unnamed tributary of Okry Creek; 0407, Beach Creek; 0503, Caney Creek; 0505, Little Rabbit
Creek; 0505, Rocky Creek; 0505, Wall Branch; 0506, Giladon Creek; 0506, Unnamed tributary of Grand
Sdline Creek; 0506, Unnamed tributary of Sabine River (Ninemile Creek); 0506, Wiggins Creek; 0510,
Adaway Creek; 0510, Mill Creek; 0513, Trout Creek; 0604, Caddo Creek; 0604, Cedar Creek; 0604,
Graham Creek; 0604, Unnamed tributary of Caddo Creek; 0605, Little Duncan Branch; 0606, Prairie
Creek; 0607, Boggy Creek; 0607, Cotton Creek; 0610, Ayish Bayou; 0611, Henshaw Creek; 0701, Green
Pond Gully; 0701, Mayhan Gully; 0704, Willow Marsh Bayou; 0802, Choates Creek; 0802, Long King
Creek; 0803, Harmon Creek; 0803, Parker Creek; 0803, Turkey Creek; 0804, Box Creek; 0804, Mims
Creek; 0815, Waxahachie Creek; 0818, One Mile Creek; 0827, Cottonwood Creek; 0827, White Rock
Creek; 0836, Pin Oak Creek; 1001, Gum Gully; 1001, Jackson Bayou; 1001, Rickett Creek; 1002,
Tarkington Bayou; 1004, East Fork White Oak Creek; 1004, Unnamed tributary; 1004, West Fork White
Oak Creek; 1008, Mill Creek; 1008, Panther Branch (two reaches); 1009, Dry Creek (two reaches);
1009, Dry Gully (two reaches); 1012, Robinson Creek; 1012, Town Creek; 1014, Buffao Bayou; 1014,
Horsepen Creek; 1014, Langham Creek, 1014, South Mayde Creek; 1014, Turkey Creek; 1101, Magnolia
Creek; 1102, Marys Creek/North Fork Marys Creek; 1105, Flores Bayou; 1202, Beason Creek; 1202,
Unnamed oxbow dough; 1206, Kickapoo Creek; 1206, Rock Creek; 1206, Unnamed Tributary of Rock
Creek; 1209, Wickson Creek; 1221, Indian Creek; 1221, Pecan Creek; 1230, Palo Pinto Creek; 1242,

Thompson Creek; 1246, Comanche Springs Spring Brook; 1246, Harris Creek; 1305, Hardeman Slough;
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1402, Allen Creek; 1402, Buckners Creek; 1402, Cummins Creek; 1404, Hamilton Creek; 1412, Deep
Creek; 1412, North Fork Champion Creek; 1418, Hord Creek; 1434, Cedar Creek; 1434, Gazley Creek;
1602, Big Brushy Creek; 1604, East Mustang Creek; 1605, West Navidad River; 1810, Town Branch;
2201, Perennia drainage ditches; 2202, Perennia drainage ditches; 2422, Anahuac Ditch; 2432, Mustang
Bayou; 2491, Perennia drainage ditches; and 2494, Perennia drainage ditches. Other adopted changesin
Appendix D include arevision of the site description for Wards Creek (tributary to segment 0505), an
addition of a seasonal dissolved oxygen criterion and site-specific flow for Rabbit Creek (tributary to
segment 0505), arevision of dissolved oxygen criteriafrom 3.0 mg/L to 5.0 mg/L for Alto Branch and
Larisson Creek in segment 0604, arevision of the site description for Mud Creek in segment 0611 which
extends the high agueatic life use designation upstream to the confluence of Prairie Creek, arevison from
4.0 mg/L to 3.0 mg/L of the dissolved oxygen criterion for Jefferson County canals in segment 0702, and
clarification of the site descriptions for Bear Creek, South Mayde Creek, Horsepen Creek, and Mason
Creek in segment 1014. Aquatic life use for the portion of Brushy Creek upstream of the segment 1244 -

Brushy Creek boundary has been revised from intermediate to high based on a recent receiving water

assessment using current commission protocols for field collections.

Adopted changes to Appendix E include the addition of site-specific toxic criteriafor 20 sites. The Sites
and the affected toxic criteriaare: Dixon Creek in segment 0101, selenium; Welsh Reservoir in segment
0404, aluminum; segment 0501 in Orange County, copper; segment 0505, from SH 149 in Gregg County
downstream to the confluence of Brandy Branch, copper; segments 1001, 1005 (upper reach), 1006,
1007, 1013 and 2427, copper; segment 1005 (lower reach), copper; Tucker Bayou in segment 1006,

copper; Greens Bayou tida in segment 1006, copper; segment 1201 and tidal tributaries, copper; segment
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1236, duminum; Lake Creek Reservoir in segment 1242, copper; Linneville Bayou in segment 1304,
selenium; Red Draw Reservoir in segment 1412, selenium; Kinney Bayou tidal and Jewel Fulton Canal
tidal in segment 2481, copper and zinc; and a portion of segment 2484, sdlenium. Criteriain Appendix E

have been recal culated to incorporate EPA conversion factors for metals.

The adopted changes in Appendices A-E were made to incorporate results of numerous studies, water
qudity monitoring activities and sampling assessments on individual water bodies conducted by the

commission, river authorities, and in some cases, individua permittees.

FINAL REGULATORY IMPACT ANALY SIS DETERMINATION

The commission reviewed the rulemaking in light of the regulatory analysis requirements of Texas
Government Code, §2001.0225, and determined that the amended rules may meet the definition of a major
environmenta rule as defined in that statute. “Magjor environmental rule€’ means a rule the specific intent
of which isto protect the environment or reduce risks to human health from environmental exposure and
that may adversely affect in a materia way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and safety of the state or a sector of the state.
The adopted amendments to Chapter 307 will require some cities and may require certain agricultural and
industrial wastewater dischargers to change or employ new treatment methods or techniques in order to
comply with the adopted standards. These changes or methods may range from developing new
techniques or changing best management practices to renovating, expanding, or building an entirely new
treatment facility. The adopted rules are intended to protect the environment or reduce risks to human

health and safety from environmental exposure and may have adverse effects on certain wastewater



Texas Natural Resource Conservation Commission Page 22
Chapter 307 - Texas Surface Water Quality Standards

Rule Log No. 1998-055-307-WT

dischargers which could be considered a sector of the economy. Although the amended rules may meet
the definition of a major environmental rule as defined in the Texas Government Code, the adopted rules
do not meet any of the four applicability requirements listed in §2001.0225(a) which states that this section
applies only to amajor environmental rule, the result of which isto: exceed a standard set by federa law,
unless the rule is specifically required by state law; exceed an express requirement of state law, unless
the rule is specifically required by federal law; exceed a reguirement of a delegation agreement or

contract between the state and an agency or representative of the federal government to implement a

state and federal program; or adopt a rule solely under the general powers of the agency instead of under

a specific state law.

Specifically, the standards and requirements within these rules were developed in order to conform to the
CWA and the TWC. The adopted amendments do not exceed a standard set by federal law, exceed an
express requirement of state law, nor exceed a requirement of a delegation agreement. The amendments
were not developed solely under the general powers of the agency but were specifically developed to
comply with the directive of the TWC, §26.023, and to meet water quality standards required to be
established under federal and state law. The standards are adopted under authority of the TWC, which
authorizes and requires the commission to set water quaity standards by rule. The TWC directs the
commission to consider the existence and effects of nonpoint source pollution, toxic materials, and nutrient

loading in developing water quality standards.

TAKINGS IMPACT ASSESSMENT
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The commission has prepared a takings impact assessment for these rules pursuant to Texas Government
Code, §82007.043. The following isasummary of that assessment. The Texas Surface Water Quality
Standards (30 TAC Chapter 307) establish instream water quality standards for Texas streams, rivers,
lakes, estuaries, and other waterbodies such as wetlands. The commission is required to establish water
quality standardsin TWC, §26.023. The federal CWA requires states to publicly review and revise the
state' s surface water quality standards every three years. The adopted rules and revisions will satisfy
federa requirements for atriennial review. The adjustments of criteria for dissolved metals and
consideration of new procedures for human health criteria are needed to incorporate new EPA
requirements. These revised criteriawill be more protective of human health and provide a public benefit.
The site-specific standards are needed to incorporate new sampling data and to establish the appropriate
revisions in the rules so that permit issues related to specific waterbodies may be resolved. Site-specific
standards more accurately describe the ambient quality of the water body. These site-specific standards

also provide more accurate permit requirements that are protective of human health, in most cases

economically affordable, and enhance water quality.

The specific purpose of this action is to satisfy state statute requirements, TWC, §26.023, and
requirements of federal CWA, 8303(d), and to more accurately assess water quality in the state and
revise requirements to protect human health and water quality. The adopted rules substantially advance
this stated purpose by establishing water quality criteria and requirements that are supported by site-
specific studies, federal and state research, and statewide monitoring and sampling data. Promulgation

and enforcement of these rules will not burden private real property which is the subject of the rules
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because the amendments revising the state’ s surface water quality standards do not limit or restrict a

person’s rights in private rea property.

CONSISTENCY WITH THE COASTAL MANAGEMENT PROGRAM
The executive director has determined that this rulemaking will affect an action/authorization identified in
the Coastal Coordination Act Implementation Rules, 31 TAC, 8505.11, and has considered applicable

goals and palicies of the Texas Coastal Management Plan (CMP) during the rulemaking process.

The commission has prepared a consistency determination for the adopted rules pursuant to 31 TAC,
8505.22 and has found that the rulemaking is consistent with the applicable CMP goas and palicies. The
following is a summary of that determination. The rulemaking is consistent with the CMP goal of
protecting, preserving, restoring and enhancing the diversity, quality, quantity and functions, and values of
coastal natural resources by establishing standards and criteria for instream water quality for Texas
streams, rivers, lakes, estuaries, and other waterbodies such as wetlands. These adopted water quality
standards and criteriawill provide parameters for permitted discharges that will protect, preserve, restore,
and enhance the quality, functions, and values of coastal natural resources. The rulemaking will also
provide for clearer and more protective conditions for variances that will ensure sound management of all
coastal resources by alowing for competible economic development and multiple human uses of the
coastal zone. These variance conditions will alow dischargers an opportunity to examine options for

upgrades while maintaining water quality that will alow for human uses of the coastal waters.
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The rulemaking will require wastewater discharge permit applicants to provide information and monitoring
data to the commission so that the commission may make an informed decision in authorizing the
discharge permit. Submission of such information and data will help ensure that the authorized activities in
the permit comply with al applicable requirements. Thus, the rulemaking is consistent with the
adminigtrative policies of the CMP. The rulemaking aso provides clarity and identifies the circumstances

in which the commission will consider and grant variances from the standards.

The rulemaking considers information gathered through the yearly assessments of water quality in the
commission’s Water Quality Inventory to prioritize those coastal waters for studies and analysisin
reviewing and revising the state’ s surface water quality standards. The standards are established to
protect designated uses of coastal waters including protection of uses for recreational purposes and
propagation and protection of terrestrial and aquatic life. The rulemaking is consistent with the CMP's
policies for discharges of municipal and industrial wastewater to coastal waters and how they relate to

specific activities and coastal natural resource aress.

The adopted revisions to §8307.2, Description of Standards; 8307.3, Definitions and Abbreviations; 8307.4,
Genera Criteria; 8307.5, Antidegradation; 8307.6, Toxic Materias; 8307.7, Site-specific Uses and
Criteria; 8307.8, Application of Standards; and Appendices A-E, asthey pertain to designated tidal
segments within the CMP boundary, will be submitted to the Coastal Coordination Council for

recertification.

HEARING AND COMMENTERS
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A public hearing was held in Austin, Texas on March 21, 2000 to receive public comments on the
proposed revisions to Chapter 307. TNRCC staff members were available before and after the hearing

to address specific questions from those who attended the hearing. It was also noted that the comment

period for the proposed revisions would close at 5:00 p.m. on March 31, 2000.

The National Wildlife Federation, Texas Association of Metropolitan Sewerage Agencies, Texas
Chemical Council (TCC), Texas Clean Water Action, Texas Committee on Natural Resources, Texas
Municipa League, and several individuals complimented the work of the stakeholder workgroup which

assisted the agency staff with the development of the proposed revisions.

The following commenters presented testimony in support of the proposed revisions which would create
Segment 0615 in the Angelina River Basin with an intermediate aguatic life use designation: AFL-CIO of
Texas; Angdina County; Angelina County Chamber of Commerce; Deep East Texas Development
Association; Donohue Paper Company; Freshwater Anglers Association; City of Huntington;
International Association of Machinists and Aerospace Workers; City of Lufkin; Lufkin Independent
School Didtrict; Paper, Allied Chemical, and Energy Workers, Texas Forestry Association; Texas Forest
Landowners Council; and Texas Logging Council. Six individuals also presented oral testimony in support

of this proposed change.

The following commenters presented oral comments expressing opposition to the proposed revisons
which would create Segment 0615 in the Angelina River Basin with an intermediate aquatic life use

designation: Clean Water Action of Texas, Lone Star Chapter of Sierra Club; National Wildlife



Texas Natural Resource Conservation Commission Page 27
Chapter 307 - Texas Surface Water Quality Standards

Rule Log No. 1998-055-307-WT

Federation; Texas Association of Bass Clubs; and Texas Committee on Natural Resources. Six
individuals also presented testimony in opposition to the proposed change. Some of these commenters

aso voiced a concern about a proposed change in the criterion for aluminum and the potentia this might

have on water quality of Sam Rayburn reservoir.

The Colorado Municipal Water District expressed some concern about the proposed criteria for selenium

in Red Draw Reservoir, but reserved comment as to support or opposition.

A representative of Lakeway Parents Concerned about Sewage Spray made comments expressing
support of proposed changes related to aquatic habitat and wetlands. They were opposed to any changes
to the rule which were interpreted as lower standards with particular concern expressed about proposed

changes related to bacteria indicators.

The National Wildlife Federation, the Texas Committee on Natural Resources, and Texas Clean Water
Action expressed concerns about the proposed revision related to contact recreation, both the procedure

for determination of standards attainment and the proposed change in indicator organisms.

The TCC presented testimony which expressed support for proposed revisions related to temporary
variances, temporary standards, and inclusion of the water effects ratio for site-specific conditions with
respect to metals criteria. They expressed concern about the inclusion of human health criteria for
several compounds and recommended that information related to hardness and pH va ues be moved from

the rule to implementation procedures as guidance. TCC aso made comments related to specific issues
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included in the implementation procedures guidance documents including use of whole effluent toxicity

testing, once-through cooling water discharges, and screening for TDS.

The Texas Committee on Natural Resources expressed opposition to any changes in standards that
represented a lowering of criteriag, particularly as it relates to Sam Rayburn Reservoir, the Nueces River
Tidal, and the Pease River. They and Texas Clean Water Action supported the proposed revisions
related to inclusion of habitat and wetland protection, as well as the listing of seagrass propagation as a

designated use in coastal waters.

The Texas Municipa League and the Texas Association of Metropolitan Sewerage Agencies registered a
concern about the method in the proposed rule to determine standards attainment and procedures used to
establish a screening guidance document. They also expressed opposition to the inclusion of habitat
criteriain the proposed rule and concern about procedures used for the development and application of

the implementation procedures guidance document, particularly asit relates to stormwater permitting.

ANALY SIS OF TESTIMONY

In addition to the oral and written testimony presented at the public hearing summarized in the preceding
section, other written comments were received before the close of the public comment period. The
majority of the comments from individuas were received in the form of cards and form letters or
petitions. These comments are addressed in the discussion which follows. The companies and
organizations which submitted comments are listed aong with the appropriate acronym used in the

following discussion with respect to each of their comments.
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Companies and organizations that submitted comments included: Department of Air Force (AF),
Angelina County, Angelina County Chamber of Commerce (ACCC), Angelina & Neches River Railroad
Company (A&NR), Aristech, City of Arlington (Arlington), Arthur Temple College of Forestry at Stephen
F. Austin University (ATCF), City of Austin (Austin), City of Baytown (Baytown), City of Canyon
(Canyon), Canyon Regiona Water Authority (CRWA), City of College Station (CS), Colorado River
Municipal Water District (CRMWD), Consultants in Epidemiology & Occupational Health (CEOH), City
of Corpus Chrigti (Corpus Christi), Deep East Texas Council of Labor (DETCL), Deep East Texas
Development Association (DETDA), City of Dennison (Dennison), Diamond-Koch (D-Koch), Donohue
Industries (Donohue), Dow Chemical Company (DOW), East Harris County Manufacturers Association
(EHCMA), Eastman Chemical Company (Eastman), Eastman Kodak (EK), El Paso Public Service Board
(El Paso PSB), Environmental Defense Fund (EDF), EPA, Fairbanks & Associates (F&A), United States
Forest Service (USFS), Freshwater Angler Association (FAA), Friends United for a Safe Environment
(FUSE), Galveston Bay Estuary Program (GBEP), Galveston Bay Foundation (GBF), Greater Houston
Partnership (GHP), Gulf Coast Waste Disposal Authority (GCA), City of Henderson (Henderson),
Houston Chronicle (HC), United States International Boundary & Water Commission (USIBWC),
International Brotherhood of Electrical Workers (IBEW), City of Jacksonville (Jacksonville), Jones &
Carter, Inc. (J&C), Kerr-McGee Corporation (Kerr), City of Kerrville (Kerrville), Lakeway Parents
Concerned About Sewage Spray (LPCASS), Lloyd, Gossdlink, Blevins, Rochelle, Baldwin, et a (LIoyd
Gosdink), Louisiana Pacific Corporation (LP), Lower Colorado River Authority (LCRA), Lower Neches
Valley Authority (LNVA), City of Lubbock (Lubbock), City of Lufkin (Lufkin), Lufkin/Angelina County
Ecomonic Development Partnership (LACO), Lufkin Coca-Cola Bottling Company (LCCBC), Lufkin

Convention & Visitors Bureau (LCVB), Lufkin Daily News (LDN), Main Street Lufkin (Lufkin),
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Martindale Water Supply Corporation (MWSC), City of Missouri City (Missouri City), Motiva Enterprises
LLC (Motiva), City of Nacogdoches (Nacogdoches), Nacogdoches County Chamber of Commerce
(NCCC), Nacogdoches Economic Development Corporation (NEDC), National Wildlife Federation
(NWF), New Century Energies (NCE), City of North Richland Hills (NRH), Novartis, City of Odessa
(Odessa), Paper, Allied-Industrial Chemical & Energy Workers (PACE), City of Pearland (Pearland),
Perchlorate Study Group (PSG), Photo Marketing Association International (PMAL), City of Plainview
(Plainview), Port of Corpus Christi Authority (POCCA), Public Interest Council of TNRCC (PIC),
Rhodia, Inc. (Rhodia), Sabine River Authority (SRA), San Antonio Water System (SAWS), San Marcos
River Foundation (SMRF), City of Schertz (Schertz), City of Sherman (Sherman), Sierra Club Houston
Regiona Group (SC-Houston), Sierra Club Lone Star Chapter (SCLYS), Solutia, Inc. (Solutia), City of
Sulphur Springs (Sulphur Springs), Tarrant Codlition for Environmental Awareness (TCEA), City of
Temple (Temple), Texas AFL-CIO (TXAFL-CIO), Texas Association of Business & Chambers of
Commerce (TABCC), Texas A & M University - Corpus Christi (TAMU-CC), Texas Center for Policy
Studies (TCPS), Texas Chemica Council (TCC), Texas Coadlition for Environmental Awareness (TCEA),
Texas Committee on Natura Resources (TCONR), Texas Comptroller of Public Accounts (Comptroller),
Texas Corn Producers Board (TCPB), Texas Department of Agriculture (Agriculture), Texas
Department of Economic Development (TDED), Texas Department of Transportation (TXDOT), Texas
Farm Bureau (TFB), Texas Forest Industries Council (TFIC), Texas Forestry Association (TFA), Texas
Genera Land Office (TGLO), Texas Logging Council (TLC), Texas Metropolitan Sewerage Agencies
(TAMSA), Texas Municipal League (TML), Texas Parks and Wildlife Department (TPWD), Texas
Shrimp Association (TSA), Texas State Soil and Water Conservation Board (TSSWCB), Texas

Utilities/Reliant Energy/Central & Southwest Services (Utilities), Texas Water Conservation Association
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(TWCA), TXU Electric and Gas (TXU), University of Texas Health Science Center - Houston
(UTHSC), University of Texas at Tyler (UT-Tyler), City of Vernon (Vernon), City of Wichita Fals

(WF).

Comments were also received from Senator Phil Gramm, Senator Kay Bailey Hutchison, Senator Drew
Nixon, Congressman Jim Turner, and Representative Jim McReynolds. Comments were aso received

from the mayor and city council members of the City of Lufkin.

GENERAL COMMENTS
A variety of general comments were received which addressed broader or additional concerns than single

sections of the proposed revisions to the water quality standards.

Severa comments pertained to other rules, procedural documents, or water quality management activities

of TNRCC.

UT-Tyler requested that water bodies listed as impaired under the federal CWA, 8303(d), be left on the

list until we are certain that the water is safe.

The commission respondsthat changesin water quality standards which affect the list of

impaired waterswill continue to be subject to a use-attainability analysis, public comment, and
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approval by EPA. In addition, the commission will seek substantial public input on changesto

the list of impaired waters.

Lufkin requested that TNRCC continue to monitor the watershed of Sam Rayburn Reservoir for abuses

from out-of-compliance septic systems, wastewater treatment plants, and other sources of chemical spills.

The commission responds that TNRCC will continue to obtain as much monitoring in the
water shed as available resources will allow, and that such monitoring will include effluent

sampling during inspections and additional measur es of regulatory compliance.

An individua opposed additional regulations, associated fees, and other regulatory actions which are

driving small business people out of business.

The commission acknowledges that careis needed to address any potential burden that
environmental regulationsimpose on small businesses and other affected entities. The
commission also notes that water-quality goals set by the standards apply broadly to water
bodiesin the state, and the revisionsto the water quality standards do not impose specific,
direct coststo small businesses such as additional fees. The potential indirect economic
impact of the proposed standar ds wer e evaluated to the extent possible, and these evaluations

wereincluded in the preambleto the proposed revisions.
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Severa of the comments were recommendations for new additions to the standards. These
recommendations included the development of numerical criteria for nutrients (TCONR), salinity
standards for bays and estuaries (TCONR), toxic criteriafor MTBE (LCRA), a new narrative criterion

for assessing the biological conditions of water bodies (EPA), and adoption of regional indices of

biological integrity for fish (LCRA).

The commission responds that narrative nutrient criteria will be considered for the next
triennial revision of the water quality standardsin coordination with the ongoing development
of EPA guidance and requirements. Salinity criteria and freshwater inflow needs for bays and
estuaries remains a broader issue, which may be considered for futurerevisions of the water
quality standardsin accordance with recommendations from ongoing interagency task for ces.
Toxic criteriafor MTBE were preliminarily considered for the current standards revisions, but
additional information and federal guidelines are needed before proposing and adopting criteria
for MTBE. The commission will continue to use 15 micrograms per liter of MTBE for general
screening purposesin drinking water sources. This aesthetic criterion isbased on studies
which indicate that MTBE can cause detectable taste and odor in water at concentrations
greater than 15 micrograms per liter. New information will be evaluated and considered for
screening purposes as it becomes available. With respect to assessing biological conditions,
the commission notes that the adopted addition of biological integrity as a means of assessing
standards compliance in 8307.9(f) does establish consideration of biological conditions. The
development of regional indices of biological integrity will be considered in updates of the

procedures for conducting receiving water assessments and related documents.
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Several commenters asked that the commission not lower water quaity standards and continue to protect
water quality. Thirty-five of these comments were from individuals who submitted a form letter. NWF
commented that reference sites for evaluating appropriate standards in individual water bodies did not
adequately reflect background conditions, and that many reference sites were impacted by human-

induced point and nonpoint sources of pollution. One commenter thanked the commission for controlling

pollution.

The commission responds that the adopted revisions include major provisionswhich result in
mor e stringent water quality standards, such as most of the adopted changes to statewide toxic
criteriato protect human health criteria. Most of the other changesin statewide standards are
clarifications of existing provisionsor the addition of new provisions which do not decrease the
stringency of the water quality standards. A number of the adopted changesin site-specific
standardsin Appendices A, D, and E of §8307.10 do establish criteria which are less stringent.
The great majority of these changes use site-specific information and/or the results of use-
attainability analyses. The use-attainability analysesin these specific instancesrebut the
conservative presumptionswhich apply “across-the-board” until such site-specific information
isavailable. In order to implement protective statewide presumed standards, such asthe
presumed “ high aquatic-life use” for perennial steamsin 8307.4(h)(3), the standardsinclude
reasonable provisions and mechanisms for addressing water bodies wher e standar ds cannot be
reasonably attained under relatively unimpacted conditions. Criteriafor particular water bodies
are changed only if sufficient scientifically valid data confirms that the existing site-specific or

presumed standards are inappropriate. With respect to the validity of reference sitesto
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establish relatively unimpacted background conditions, the commission will continue to devote
substantial resour cesto establish the best refer ence conditions available for use attainability
analyses and continue to improve and clarify sampling procedur es and evaluations to assign

site-specific standards. Additional discussion concer ning site-specific standards changesis

provided in the response to comments on §307.10.

NWF expressed concern that key components of the water quality standards were being moved to the
implementation procedures and that because of this, there would be less public input. TCONR

commented that the standards implementation procedures should be considered as arule.

The commission respondsthat the standar ds implementation procedures contain a
comprehensive level of detail and guidance which isnot generally appropriate for the water
quality standards. The commission’sview isthat the implementation procedures should be
less prescriptive and mor e flexible than the rules set forth in Chapter 307. In the concomitant
revisions of the standards implementation procedures, numerous changes ar e being considered
to reduce and avoid inflexibility in the guidance. Significant opportunity for public input into
revisionsto the implementation procedures was provided and will continueto be provided in

the future.

NWF expressed concern that changes in site-specific standards to reflect actual aquatic-life uses of less
than high quality aso involve a corresponding loss of “Tier 2" antidegradation protection for these water

bodies; and this loss of antidegradation protection was not considered when eval uating the changes.
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TNRCC responds that specifying categories of water bodiesfor Tier 2 protection under the
antidegradation policy isin accordance with EPA regulation in 40 CFR Part 131, asfurther
explained in the Advanced Notice of Public Rulemaking in 40 CFR Part 131 (Federal Register,
July 7, 1998). The commission notesthat coupling the applicability of the antidegradation
policy with designating aquatic-life usesin 8307.4 and 8307.10 ensures that the great majority
of the perennial watersin the state are afforded Tier 2 protection and that a changein the
applicability of Tier 2 isdetermined through a use-attainability analysis and site-specific
standardsrevision in 8307.10. The commission will continue to evaluate the applicability of
Tier 2 of the antidegradation policy, in order to ensure that appropriate water bodiesare

included. Additional discussion isprovided in responsesto comments on 8307.10 - Appendix

A.

Several commenters, in addition to their own comments, indicated their support of other organizations
comments. Six commenters (Cities of Odessa, Pearland, Canyon, Jacksonville, Kerrville, and North
Richland Hills) supported comments made by TML and TAMSA. Two commenters (SAWS and
Vernon) supported the technical comments of TAMSA. Sulphur Springs supported the TML's
comments. DOW supported the comments of the TCC. TCEA echoed the comments made by

TCONR.

SECTION 307.2
GCA, EHCMA, GHP, DOW, the Utilities, EPA, TCC, and Solutia commented that they support the

proposed revisions to 8307.2 since it allows temporary variances and temporary standards. Some of



Texas Natural Resource Conservation Commission Page 37
Chapter 307 - Texas Surface Water Quality Standards
Rule Log No. 1998-055-307-WT

these commenters described the processes as away to resolve permitting problems in limited, problematic

Stuations.

The commission agrees with these commenters.

EPA mentioned that it will continue to review and approve variances and variance extensions.

The commission acknowledges this comment and notes that EPA and the commission have a
formal memorandum of agreement which describes this oversight requirement, as part of the

existing TPDES per mitting program. This agreement isdescribed in 8307.2(d)(5)(C).

SC-Houston recommended that the commission not allow extensions to variances and indicates opposition
to the proposal for temporary standards, since temporary standards encourage the commission to lower

standards for industry or large polluters.

No change to the rules has been made based on these comments, because temporary variances
are needed to avoid unfair imposition of final effluent limitsin a permit when evidence exists
that the current standard isinappropriate. The allowance for a variance, when justified, is
particularly important when presumed standards are stringent. An exampleisthe presumed
standard of high quality aquatic life for perennial, unclassified streams. In those cases where
thisstandard can’t be attained even under relatively unimpacted conditions, it would be unfair

to use this presumed standard to set a final permit limit that might be irrevocable under the
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antibackdliding provisions of the federal CWA. Extensionsto variances are sometimes
necessary to allow time for the commission to adopt site-specific revisionsto the surface water
quality standards. Typically, thisisdone on a triennial basis requiring a substantial investment
of time and commission resources. Therefore, extensionsto variances are needed when a
per mittee has conducted a study with due diligence and the results support a less stringent
standard. Theresults supporting theless stringent standard cannot be put into effect until
completion of therevisionsto the water quality standards. The commission is unawar e of any
administrative proceduresit could use as an alter native to accomplish the same result of
authorizing dischar ges while a site-specific standard is being considered and formally proposed.
The provision allowing for temporary standardsis consistent with federal water quality
regulations. The commission anticipates situations where the provision may be a necessary
administrative process to resolve complex permitting issues. For instance, technology may not
have advanced to the point where any discharger into a water body can practically meet a
standard. However, at regular intervals, the ability to attain the standard must bereviewed and
renewed. Thisaffordsall interested partiesthe ability to participate in the processto renew or
remove any temporary standard. The commission agrees that extensions to variances should
be provided only in cases where justified and where needed to allow time for revisions of the

standards.

SC-Houston recommended that §307.2(d)(5)(E) be revised to indicate that a compliance schedule “ must”

be specified in a successive permit.
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The commission responds that the option to disallow an additional compliance period is needed.

As proposed, a compliance schedule will not be allowed when the per mittee has not complied

with the permit termsrelating to the temporary variance.

SC-Houston recommended that the commission, rather than the executive director, make the decision on

atemporary variance. In this manner, the decision is subject to a more open forum.

The commission agrees with the commenter and notes that the proposed rule, as well asthe
existing practice of the commission is consistent with the commenter’srecommendation. This
requirement in 8307.2(d)(5) statesthat “...the commission may allow a temporary variance to

the water quality standardsin a permit for a discharge of wastewater.”

The Utilities recommended that proposed §307.2(d)(5)(B) be modified to clarify which public notices will
include the proposal of atemporary variance. The Utilities noted that some variance regquests will occur
after an gpplication is adminigtratively complete and the “Notice of Application and Preliminary Decision”

public notice is the most appropriate time for soliciting comments on a proposed variance.

The commission agrees with the general intent of the commenter. However, the specific term
“Notice of Application and Preliminary Decision” may not be applicableto all pending and
future permit actions, so the proposed language is slightly changed to indicate that a variance

request will beincluded in a public notice during the permit application process.
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GBF and NWF recommended that 8307.2(d)(5) be modified to strengthen the proposed language to

indicate that a variance request must be justified based upon scientific information.

The commission agrees with the commenters and has made the requested change.

NWF recommended that §307.2(d)(5)(A) be modified to clearly preclude atemporary variancein a
permit which would be amended to alow for an expansion and further loading in a discharge to which the

variance pertains. NWF suggested it is unclear what the term “existing” discharge means.

The commission respondsthat the term “existing discharger” refersto a discharger that is
discharging at the time of a permitting action. This could include a discharger seeking an
expansion in its pollutant discharge authorization. It isatypical for the commission to process
or to approve a variance that would allow an increase in loading in the interim while the
appropriate water quality standard isunder investigation. Granting such a variance places a
higher risk both on existing water quality, which might deteriorate relative to the existing
standard, and on the discharger, who will construct facilitiesthat may or may not be able to
meet the eventual water quality goal. However, the commission disagreesthat “ existing
discharger” should be narrowed to include only existing authorized loadings. Also, a measure
of flexibility isappropriate. For example, there may be a need to address expansion caused by
municipal growth, wherethereisa preliminary determination that the existing standard is not
appropriate. Therefore, the commission retainsthe flexibility to address specific situations.

Dueto the potential risk to water quality, thistype of case-by-case determination will
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necessarily be used only in rare instances wher e other administrative or technical remedies are

not feasible and wher e adver se consequences to water quality are not anticipated.

TML/TMSA recommended that §307.2(d)(5)(C) be modified to strike the wording that indicates the EPA

must approve temporary variances.

The commission responds that EPA approval remainsin the adopted rule. EPA and the
commission have a formal memorandum of agreement which describes this oversight

requirement, as part of the existing TPDES permitting program.

NWF and TPWD recommended that 8307.2(d)(5)(D) be modified to specify that any permit which is the

subject of a variance must protect existing uses under Tier 1 of the antidegradation provisions.

The commission notes that such protection is afforded under its existing and proposed
antidegradation policy. However, the commission agreesthat further clarification of itsintent

is needed and has modified the language to incor por ate the request.

NWF recommended that §307.2(d)(5)(D) be modified to specify that a permit containing a temporary
variance not be administratively continued when a permittee has failed to comply with the variance

provisons of an expired permit.
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The commission must comply with the Texas Gover nment Code, §2001.054(b), of which
prevents a permit from expiring if a permittee makes timely and sufficient application to renew
a permit or for a new permit for an activity of a continuing nature. Commission rules
8305.63(a)(4) and 8305.65(a)(4) reflect this statutory requirement. These provisions could
result in a permittee' s authorization to discharge, under a permit containing a variance, to
continue in effect until a final decision is made on the renewal application. The commission

plansto take action to avoid or minimize thistype of administrative continuance when a

per mittee has failed to comply with the terms of its variance.

Under 8305.63 and 8305.65, a per mittee must apply to renew its permit at least 180 days before
the permit’s expiration date. When renewal applications arereceived, it has been the agency’s
historical practiceto promptly process the applications. The agency plansto continue this
practice. Thecommission viewsthe failureto adhere to the variance requirements as a serious
matter, considering the potential impact of a discharge which could degrade existing water
qguality in receiving waters. The commission believes the response to this situation should be
to promptly process the application to renew the permit with the effluent limitations based on
the existing standard and to also consider enforcement action against the discharger dueto

noncompliance with the variance permit requirements.

The commission amended this section to revise the variance procedures in a manner that
complements the assumption of National Pollutant Discharge Elimination System (NPDES). The

terms and proceduresfor variances changed slightly with NPDES delegation. The commission no
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longer setsfinal effluent limitationsinto a permit with a variance, but therule has been amended

to specify that in the subsequent permit, a per mittee will not receive a compliance period and an

extension of interim effluent limitations when the requirements of the variance are unfulfilled.

NWF recommended that 8307.2(d)(5)(E) be clarified to describe that a variance extension must be approved
only when a study supporting the request has been completed by the permittee and the commission agrees
the study shows the standards change isjustified. TPWD commented similarly and stated that language is

needed to make it clear that the extension of a variance requires commission approval.

The commission agrees with these comments and notes that both provisions currently exist and
areretained in the adopted amendments. The commission has modified the adopted languageto
make it clear that the extensions are approved by the commission and that the basis of the

approval isa completed study supporting the standards change.

EPA recommended that 8307.2(e) and (g) be revised to include up-to-date references to the standards

implementation procedures.

The commission agreesand theappropriatewor ding changesto both subsectionshave been made,

asrequested by the commenter.

NWF recommended that the commission revise proposed 8307.2(f) to specify that interim effluent limitations

are not alowable in Situations where a permittee is requesting an increase in loading or discharge volume.



Texas Natural Resource Conservation Commission Page 44
Chapter 307 - Texas Surface Water Quality Standards

Rule Log No. 1998-055-307-WT

The language referred to in this subsection was not proposed for revision, and the existing
language is reasonable and appropriate. Theexisting ruleidentifiesthat interim discharge limits
may be established upon permit amendment or permit renewal. The commission establishes
interim effluent limitations only when necessary to allow time for construction of new, more
stringent treatment which might be necessary when a new standard or a revised standard is
imposed by commission requirements. It doesnot allow interim effluent limitationswhen a per mit
amendment for an expansion isthe sole purposefor the construction of new treatment. However,
the existing rule language addr esses situations wher e the following two situations occur at the
same time: (1) a permittee must expand its treatment capability, for instance due to population
growth, and (2) the commission must implement a new, more stringent standard requiring

additional treatment capability. For thesereasons, thecommission hasnot revised therulebased

upon this comment.

NWF suggested that the commission revise proposed §307.2(f) to specify that the “executive director and
the commission, as appropriate’ be named as decision makers who may establish interim effluent limitations.

Austin suggested that the term “executive director” be defined in the rule.

In response, the subsection has been revised to note that either the executive director or the
commission will act to establish interim effluent limitations. The term “executive director” has
not been added to the definitions, since this term is already defined in Chapter 3 of this title
(relating to Definitions). There, all general terms used throughout commission rules are

established.
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Ausgtin recommended that proposed §307.2(g) specify that a temporary standard has certain geographical

boundaries.

The rule as proposed does describe this mechanism as applying to particular water bodies.
However, to better clarify how the mechanism will be implemented, the commission has revised
the subsection toindicatethat specificreasonsand additional proceduresfor justifyingatemporary

standard are provided in the standards implementation procedures.

SC-Houston requested that proposed §8307.2(g) define what is meant by “reasonably attained.”

The commission responds by removing the word “reasonably.” The question of whether a
standard under question can be attained is already described in detail in federal regulations cited
in thissubsection of therule. Also, to better clarify how the mechanism will beimplemented, the
commission hasrevised the subsection to indicatethat specific reasonsand additional procedures

for justifying atemporary standard are provided in the standards implementation procedures.

SECTION 307.3

Numerous comments were received on proposed changes to the definitionsin 8307.3.

With respect to the definition of “attainable use” in 8307.3(3), Austin and POCCA requested additional
guidance and proceduresto be used to determine and review attainable use. SC-Houston asked that theterm

“reasonably achieved,” which is used in the definition, also be defined. TML/TAMSA suggested adding an
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additional clause to the definition to indicate that the attainable useis* ... the designated use contained in the

standards unless it is determined that attaining the designated use is not feasible because of the factors

identified in 40 CFR Section 131.10(g).”

The commission respondsthat guidance and proceduresto determine and review attainable use,
including how to determine what can be “reasonably achieved,” are described in the standards
implementation procedureand related documents. Thewording of theadopted definition hasbeen
changed in order to notethat the attainable use may not be equivalent to the designated, existing,

or presumed use.

DOW, Eastman, TML/TAMSA, and TCC commented on the proposed revision of the definition of “best
management practices” (BMPs) in §307.3(a)(6). GHP and TCC requested that examples of BMPs be
removed. Novartis specificaly requested examples of agricultura BMPs. Eastman and TACC stated that
BMPs are site-specific, and Sulphur Springs stated that BMPs should be based on demonstrated measures.
SC-Houston wanted “maximum extent possible” to be defined. GHP, TCC, and Utilities requested the

removal of “maximum extent possible’ from the definition of best management practices.

In response, the commission concurs that BMPs are site-specific and are based on industry
standards. Which BMPs are used by the discharger are normally at the discretion of the
discharger, aslongastheBM P achievesthestandard. |If aBMPisproven ineffective, alter natives
or additional BM Psmay berecommended by the commission. BM Psar e a preventative measure

and do not necessarily require a demonstrated corrective need. The term “maximum extent
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practicable” isretained, sinceit isintended to providefor flexibility and effectivenessof BM Psand

to note that BM Ps should be reasonably attained. The definition of best management practices

is adopted as proposed.

For the definition of “bioconcentration” factor in 8307.3(a)(8), EPA requested that the definition state that

the mechanism for uptake in bioconcentration is only through water.

In response, the commission adopts a definition which indicates that a bioconcentration factor

appliesto a chemical “... which is absorbed directly from the water.”

Augtin requested theterm “ biological integrity” in 8307.3(a)(9) berel ated to the speciescomposition, diversity,
and functiona organization of a community of organisms that would occur if a water body were relatively
unaffected by human activities. TPWD requested that biological integrity be related to “that of the natura

habitat of the region.”

In order to address these requests, the phrase “ contributes to overall stability and ecological
vitality” was replaced by “in an environment relatively unaffected by pollution” in the adopted

definition of biological integrity.

Concerning the definition of “chronic toxicity” in §307.3(a)(10), EPA recommended that the last sentence
be modified to more explicitly indicate that seven or more days is applicable to “ some chronic toxicity tests”’

rather than to “chronic toxicity.”
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In response, the commission has changed the definition of chronic toxicity as requested, since

toxicity tests are the primary means of measuring chronic toxicity.

EPA recommended using 7Q10 or 4Q3 streamflow in defining “critical condition” in 8307.3(a)(15).

The commission respondsthat thecritical condition for many of the numerical criteriaisspecified
in 8307.8 to be 7Q2 streamflows (which are low flow conditions that recur for a seven-day period
once every two years instead of once every ten). A 7Q2 critical condition is appropriate for
streams in Texas for several reasons. (1) the Texas Surface Water Quality Standards apply
relatively stringent criteriafor toxicants, dissolved oxygen, and other substancesto any perennial
stream, and the conservative assumptions of these criteria mitigate exceedances at low stream
flows with arecurrenceat two-year intervals; (2) assumptionsfor dissolved-oxygen modelsarealso
relatively stringent; (3) proceduresto calculatetoxic effluent limitsarealso stringent -- particularly
with respect toincor por ating effluent variability; (4) major dischargesin Texasarerequired topass
24-hour biomonitoringtestswith undiluted effluent; (5) streamsand river swheremajor dischar ges
occur aretypically effluent dominated during average dry-weather flows, and even using 7Q2 as
the critical condition, major dischargesin Texasar efrequently required toachievehighly advanced
treatment for biochemical oxygen demanding substances and for ammonia, and to pass effluent
biomonitoring for chronic toxicity with little or no instream dilution allowed; and (6) intermittent
streams are defined in the water quality standards as streams having a 7Q2 flow of less than 0.1

cfs, and less stringent criteria for dissolved oxygen and toxicants apply to intermittent streams,
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logically, the frequency at which numerical criteria may be exceeded should be the same as the

frequency of near-zero flows which are used to define when streams are inter mittent.

TPWD recommended modification of the definitions of “E. coli,” “Enterocci,” and “feca coliform” in
§8307.3(3)(19), (21), and (24) to note that these bacteriaindicate “the potential presence of pathogens’ rather

than “ potential pathogens.”

The commission agrees that the suggested phrase is more accurate, and this change has been

made in the adopted definitions of E. coli, Enterococci, and fecal coliform.

EPA, NWF, SC-Houston, TCONR, and TPWD commented on the definition of “existing use” in 8307.3(23).
Commenters were particularly concerned that the definition as proposed did not clearly indicate that existing

uses should be those uses which exist on or after November 28, 1975 as specified in EPA regulations.

The adopted definition of “existing use” has been rewor ded as suggested by these comments.

Numerous comments were received concerning the definitions of “general recreation” in 8307.3(a)(26) and
“high-userecreation” in 8307.3(a)(29). NWF, TCPS, and TPWD, Austin, and EPA expressed concern about
the imposition these categoriesfor contact recreation, and Austin, EPA, NWF, and TPWD expressed concern
about how these new categories of recreationd suitability would be determined. The Utilities supported the

new recreational use categories.
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In response, the commission notes that the approach of measuring recreational indicators only
during periods when recreation is physically and hydrologically suitable will continue to be
developedfor afuturerevision of thewater quality standards. However, the definitions of gener al
and high-use recreation have been deleted from the adopted rule for this triennial revision. A

mor e detailed presentation of commentsand thecommission’ sresponseson recr eational usesand

indicatorsis provided in the following discussion concer ning 8307.7(b)(1).

For the proposed definition of “incidental fishery” in 8307.3(a)(30), GHP and TCC requested that evidence
of an existing or potential fishery be demonstrated as a requirement of an incidental fishery. Utilities and
Solutia specified that evidence of acommercia or recreational fishery be arequirement for incidental fishery.
DOW suggested that the definition of incidenta fishery should be applied only to waters which are open to
the public, and that ditches and waste streams on private land are not meant for recreationa or commercial

fishing.

The commission respondsthat the existence of an aquaticlife“use” isareasonabledeter mination
of water bodiesthat constitute an incidental fishery, and thisapproach providesa practical means
of assessing when criteriato protect an intermittent fishery should be applied. Streamswhich are
large enough to have clear evidence of recreational fishery would be subject to the morestringent
criteriathat apply to a sustainable fishery. Because of the mability of fish, it isdifficult to protect
fishtissuefrom contamination in water swith public accesswithout protecting an incidental fishery
which doesn’t have public access. Therefore, the definition of incidental fishery is adopted as

proposed.
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SC-Houston opposed inclusion of the proposed definition of “intermittent with perennial pools’ in §307.3(33).
TML/TAMSA requested that a quantitative basisfor the determination that perennial or persistent poolsare

present.

The commission responds that this definition was proposed in the standards because more
stringent criteriaareapplicabletointer mittent streamswith perennial poolsthat createan aquatic
life use. The commission does note that further evaluation is needed of procedures to better
define perennial pools. However, thisevaluation isnot sufficiently well defined to add to thewater
quality standards at thistime, and the definition of intermittent with perennial poolsisadopted as

proposed.

In the proposed revisions to the definition of “mixing zone” in 8307.3(37), EPA asked that the definition
specify that chronic toxic criteriamay be exceeded in the mixing zone but not beyond it. NWF commented

that the definition creates ambiguity about which criteria are not applicable in mixing zones.

The commission agrees with the comments, and the adopted definition of mixing zone definesthe
applicability of chronic toxic criteria and also includes a mor e specific refer ence to the section of

the standar ds wher e standar ds applicability in mixing zones is described.

Austin supported the proposed removal of the definition of “no significant aquatic life use” in 8307.3.
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The commission respondsthat the term “no significant aquatic lifeuse” isremoved, and that the

corresponding proposed definition of “significant aquatic lifeuse” will remain in theadopted rule.

Concerning the definitions of “pollutant” in 8307.3(42) and “ storm water discharge” in 8307.3(58), therewere
amultitude of comments opposing the exclusion of agricultura runoff in the definitions. Commenters opposed
to the exclusion of agricultural runoff from the definition of pollutant included Austin, CS, Corpus, Dennison,
EPA, Henderson, NWF, SC-Houston, Sulphur Springs, Plainview, Missouri City, and WF. CS, Corpus,
Dennison, Sulphur Springs, and WF opposed the exclusion of agriculture from the definition of storm water
discharge. The magjority of the comment letters indicated that the exclusion of agriculture from these
definitions would result in an unfair burden to municipaities, particularly for water bodies listed as impaired,
to control nonpoint source pollution and reduce loading. TCEA and TCONR a so suggested that the definition
of pollutant was too narrow and provided broader, more inclusive definitions. POCCA suggested excluding
decant water from dredged materia placement areasin the definition of pollutant. NWF commented that the

definition of storm water discharge should be excluded from the standards.

The commission respondsthat the proposed definition of pollutant isconsistent with thedefinition
in TWC, §26.001, which includesthe agricultural runoff exclusion. However, that definition isnot
appropriatefor theterm asit isusedin the water quality standards. The term pollutant was not
defined in the TWC until the agency assumed the NPDES program on September 14, 1998, and
“pollutant” has not been defined in this chapter. Asused in Chapter 307, “pollutant” has never

excluded agricultural runoff.
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The commission agrees with the commentersthat the statutory definition of “pollutant” that was
adopted in 1998 to delineate the limits of the NPDES permitting program is too narrow in scope
for usein thischapter. Theexclusion of agricultural runoff isinappropriateduetoitsinconsistency
with existing TWC, 826.023, which states “...the commission shall consider the existence and
effects of nonpoint source pollution...in developing water quality standards....” Therefore, the
definition of pollutant hasbeen deleted from Chapter 307. Initsplace, thecommission isadopting
the definition of “ pollution” asit isstated in TWC, 826.001. Additionally, theterm “pollutant” has
been replaced with “pollution” in all appropriate places throughout this chapter. Theterm was

suggested in comments on proposed 8307.5, and is included in these definitionsfor convenience

and clarity.

With respect to other comments, the commission responds that the proposed specificity of the
definitions provides a useful tool for the per mitting process, and the definition isincluded in the
adopted revisions. Decant water from dredged material cannot reasonably be excluded from the

definition of pollutant due to the potential to contribute total suspended solidsin runoff.

NWF commented that the proposed definition of “point source” in 8307.3(43) is not necessary.

The commission respondsthat although thistermisdefined intheTWC, §26.001(21), theinclusion
of the definition provides a convenient reference in §307.3, and the proposed definition of point

source is adopted.
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NWF requested that the proposed definition of “public drinking water supply” in 8307.3(45) be broadened to
aso include water bodies that are designated for this purpose (even if a drinking water intake is not yet in

existence).

The commission agrees and the suggestion wasincor por ated into the adopted definition of public

drinking water supply.

NWF commented that the proposed definition of “satwater” in 8307.3(46) is overly broad and should be
worded so that measurable tidal influence congtitutes saltwater, that is provided that water bodies with a

salinity of less than two parts per thousand are not normally considered to be saltwater.

The commission responds that the two measures of saltwater (tidal influence plus salinity) need
to beavailableindependently in order to adequately assesswater bodieswith limited data, and the

proposed definition of saltwater isadopted.

EPA, FUSE, GBF, UT-Tyler, TCEA, TCONR, TCPS, and TPWD supported the definition of “seagrass
propagation” in 8307.3(48) as an aguatic life use. One hundred twenty-three individuals submitted letters
supporting the inclusion of “seagrass propogation” as an aguatic life use. An additional 287 individuas
included support of this use as one of the proposed changes. EPA, GBF, NWF, and TCPS suggested that
this use be designated for specific water bodies in Appendix A of §307.10. EPA, GBF, NWF, TCPS, and
TPWD recommended protection of seagrass use where seagrass historically occurred. SC-Houston

requested clarification of the term “significant stand.”
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The commission responds that the term “existing use” is added in the adopted definition of
seagrass propagation. Theterm “existing” incor porates consideration of historical uses, since
existing uses are defined in 8307.3 as those occurring since November 28, 1975. Inclusion of
seagr ass propagation in Appendix A will be considered in the next triennial revisions dueto the
timing of request latein therevision processand to allow timefor full public review and comment.
The term “significant stand” is left in the adopted definition as proposed, since additional

experience with applying seagr assuseisneeded beforeamor equantified definition of “ significant”

can be developed.

TPWD commented that the definition of “significant aquatic life use” in 8§307.3(53) should include the
provision that “some provision to protect aquatic life appliesto every water body in the state” without noting

exceptions to this provison.

The commission responds that the intent of citing exceptionsto protection of aquatic life was to
note that criteriafor acutetoxicity may be exceeded in zones of initial dilution at dischar ge points.
However, the commission concur sthat the general statementsin thisdefinition will not contradict
the exemption afforded to zones of initial dilution, and this suggestion is incor porated into the

adopted definition of ?significant aquatic life use.”

With respect to the definition of “surface watersin the state” in 8307.3(60), EPA requested that the territorial

limits of surface waters be more clearly explained.
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In response, the commission adds a note in the definition of “surface waters in the state” that
territorial limits of the state are from the mean high water mark out to 10.36 milesinto the gulf.
The commission acknowledges that EPA contends the state’'s delegated NPDES per mitting
authority extends only three miles offshore. Even if thisistrue, and the commission does not

agreethat it is, that isa matter of the boundaries of the administrative powers delegated under a

particular statute; it doesnot changeor limit the state’' sterritorial jurisdiction.

With respect to the proposed definition of “total maximum daily load” (TMDL) in 8307.3(64), EPA considered
the definition acceptable but noted that a previous draft of the revised standards contained a more descriptive
definition. TPWD and USIBWC commented that the term “limit” in the definition should be changed to

“ Iow.n

In response, the commission has changed “limit” to “load” in the adopted definition of total
maximum daily load, but the definition is not expanded in order to avoid possible contradictions

with other, more detailed state and federal definitions of the same term.

EPA suggested that the definitions of “tota toxicity” in 8307.3(67), “toxicity” in 8307.3(68), and “toxicity

biomonitoring” in 8307.3(69) are confusing and should be consolidated.

The commission responds that these definitions ar e needed to explain the different terms which

arein common usage to describe effluent toxicity testing.
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Several comments addressed proposed revisions to the definition of “water-effects ratio” in §307.3(70).
Eastman, TCC, and Utilities suggested that the term “lab toxicity tests’ in the definition would be more
accurately stated as “synthetic laboratory dilution water.” POCCA suggested deleting the sentence which

stated that “the water-effects ratio can be used to establish site-specific acute and chronic criteriato protect

aquatic life from toxicity.”

The commission responds that the sentence describing the general use of water-effectsratio is
useful to provide a basic context for the purpose of the test. The commission concurs that the
term “synthetic laboratory dilution water” ismoreaccuratethan “lab toxicity tests.” Thischange
isincor porated intheadopted definition but without theterm ?synthetic” becauseit would preclude

the use of other dilution water that was not synthetic.

With respect to the proposed definition of “wetlands water quality functions’ in §307.3(73), SCLS, Austin,
TCONR, GBF, FUSE, TCPS, NWF, SC, TCEA, TGLO, TPWD, UT Tyler, and 287 individuas supported
adding the definition. DOW, GHP, POCCA, TWCA, and Utilities objected to adding the definition indicating
that it was unnecessary, since wetlands are already explicitly included in the standards. There were aso
concerns about the implications of habitat protection, lack of defined criteriafor wetlands, and whether there
was adequate authority to regulate water quality by regulating land use. SC-Houston suggested that shading
be included as awetlands water quaity function. TCPS suggested that the definition should apply to existing,
designated, and attainable uses. NWF suggested that the definition be expanded by including habitat for

terrestrial life (in addition to aquatic life). POCCA suggested that the definition note that wetland water
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qudity functions are affected by size, location, degree, and type of cover and proximity to other smilar

landscape features.

The commission responds that wetlands ar e statutorily classed as waters in the state and serve
important water quality functionsthat are justifiably protected under the water quality standards.
The definition describesmany of thosefunctions, which directly and indir ectly, protect and maintain
water quality. Habitat beneficial to aquatic and aquatic-dependent organisms is an attribute of
intact, functional wetlands. Wetlandsarewatersin the state, and aswith other water bodies, their
protection requires thoughtful planning of surrounding land use. The commission also responds
that suggestionsfor further additionsor qualificationsmay havemerit for further public evaluation,
but the definition as proposed isreasonably inclusive of primary wetland functions. The proposed

definition of wetland water quality functionsis adopted.

Several commenters suggested definitions of termswhich were not in the proposed revisions of 8307.3. SC-
Houston suggested that “riparian habitat” and “habitat protection” be defined, and that a broader definition
of “fishery” beincluded. NCE suggested that “geometric mean” be defined. TCC and Utilities suggested
adefinition for “ephemeral stream.” EPA suggested that a definition of “osmotic imbalance’ be added with

respect to effects of dissolved salts on toxicity tests.

The commission responds that these suggestions for new definitions may be potentially useful.

However, theexisting and proposed definitionsestablish an adequate explanation of termsfor this
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triennial revision of thewater quality standards. After additional development, definitionsfor these

terms can be publicly considered at the next revision of the standards.

The commission adopts 8307.3 with the previously noted changesand the definitionsrenumber ed

appropriately.

SECTION 307.4

NWF objected to the language used to indicate that properly authorized dredge and fill activities were not a
violation of the aesthetic parameter for settleable solids at §307.4(b)(3). They argued that the proposed
language clarified that dredge and fill activities were exempt from the requirements of 8307.4(b)(3), without
providing for the evauation, minimization, and mitigation of impacts as appropriate. The Utilities commented
that the language was ambiguous and implied that activities authorized by a404 permit might still violate water

quality standards. They expressed concern that this raised issues of findity of a 404 permit.

The commission agrees with these comments and has modified the language. It is the
commission’s intent to indicate that activities authorized under Section 404 of the federal CWA
be evaluated for compliance with the mitigation sequence of avoidance, minimization and
compensatory mitigation. The mitigation sequenceis a federal requirement under the 404(b)(1)
Guidelines. The state also has adopted those criteriafor evaluating whether a proposed Section
404 permit should be certified under Section 401 of the CWA as consistent with the
antidegradation policy of thischapter. Sinceboth thefederal and state processesaretriggered by

the federal CWA and include the mitigation sequence, therevised 8307.4(b)(3) simply statesthat
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this section does not prohibit dredge and fill activities that are permitted in accordance with the

federal CWA.

EPA and NWF recognized a typographical error in the 8307.4(d) reference to 8307.4(K).

Section 307.4(k) was changed to 8307.4(l). Section 307.4(d) has been corrected to reflect this

change.

NWF suggested making it clear in 8307.4(d) that “additiona” toxic criteria are identified in other sections

of these rules.

The commission agrees with this and, consistent with the existing rule language, has retained

“additional” in the description of other toxic substance requirements.

SC-Houston supported the proposed language rel ating to acute and chronic toxicity in 8307.4(d). Utilitiesand
TCC supported the changes to 8307.4(d) with some suggested modifications to address mixing zones and the
zone of initid dilution. Eastman, GHP, EPA, Utilities, and TCC raised issues with the applicability of acute
criteria to al waters in 8307.4(d). NWF suggested that all references to aquatic life in this section be

changed to terrestrial or aguatic life to be consistent with the first sentence of the section.

A reference to the detailed discussion of acute criteria at 8307.8(a)(2) was added to 8307.4(d) to

make the two sections consistent. The commission disagrees with changing all references to
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aquatic life to include terrestrial life. The first sentence of this section establishes the general
criteria for toxic substances. Numeric criteria for aquatic life and human health are specified in
8307.6. Whilethesecriteriaaregenerally protective of terrestrial or aquatic life, the commission
reservestheopportunity to make case specific determinationsof the necessary level of protection

for specific toxic substances for terrestrial life under the general criteria established in the first

sentence.

EPA suggested adding areferencein 8307.4(e), concerning the general narrative criteriafor nutrients, tothe

TNRCC screening guidance for assessing instream compliance with the water quality standards.

The commission responds that assessment of nutrient conditions is an important component of
applying the narrative protections of 8307.4(e). However, instream assessment of the other
potential pollutantsin the general criteriaisalso important, and the applicability of the guidance

document to narrative parametersisnoted in 8307.9(g).

EPA recommended adding language to 8307.4(f) to address temperature requirements for cooling water

impoundments.

The commission respondsthat theexisting narrative providesan appropriateapproach for cooling
water impoundments. Existing language of this section states that cooling water impoundments

are exempt from temperatur erequirements, and must not inter ferewith thereasonable use of such
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waters. The commission did not propose changes to thislanguage and cannot consider changes

of this nature for adoption.

SC-Houston expressed concern over the term “balanced and desirable” in 8307.4(g)(3). They commented

that it was arbitrary and would be used as aweasel phrase. They requested definition of the term.

The commission agreesthat thereisaneed for consistent use of termsrelatingto aquaticlifeuses.
The commission has modified the language in this section to make it clear that salinity gradients

in estuarieswill be maintained to support attainable estuarine dependent aquatic life uses.

J& C opposed the presumption in 8307.4(h)(3) that perennia streams have high aguatic life uses. They
acknowledged the opportunity to set site specific standards where the presumption can be rebutted but
suggested that effluent dominated streams, particularly in the Houston area, be presumed to have limited
aquatic life uses. NWF commented that the term*“maintained” in the last sentence of 8307.4(h)(3) created

ambiguity regarding attainable uses and suggested the term should be replaced with “ protected.”

The commission disagrees with changing the presumption of high aquatic life use for perennial
streams. The aquatic life use presumptionsar e based on statewide ecor egion studies. Whilethe
presumptionlanguageisshown asanew section, thispresumption isnot changed from theexisting
rule. Tohelp addressstreamswher eattainablelifeusesarelessthan high, TNRCC hasconducted

anumber of receiving water assessments and established site-specific standards in Appendix D
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in 8307.10. The commission agrees that the term protected is more appropriate because it

includes attainable uses and existing uses. This change has been made to therule.

SC-Houston commented that they were opposed to the presumption that intermittent streams have no
sgnificant life. TPWD raised concerns whether the presumption that intermittent streams with perennial
pools have limited aguatic life uses affords sufficient protection for those streams. TPWD also questioned
whether the presumption regarding intermittent streams with perennia pools had been vaidated by studies
and data. NWF commented that the term “maintained” in the last sentence of §307.4(h)(4) created ambiguity

regarding attainable uses and suggested the term should be replaced with “ protected.”

The commission disagrees with changing the presumption for intermittent streams. While the
presumption language is shown as a different section, this presumption is not changed from the
existing rule. The definition of significant aquatic life use recognizes that some aquatic life is
expected to be present in water bodies not designated for a specific category of aquatic life use.
However, it alsoidentifiessomeprovisionsto protect aquaticlifein any water body. Theseaquatic
life use presumptions ar e based on statewide ecor egion studies. Thecommission agreesthat the
term “protected” is more appropriate because it includes attainable uses and existing uses and
this change has been made to therule. Thereference to development of additional definitions of
significant aquatic life, perennial pools, and seasonal uses in the standards implementation

procedures has been deleted.
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Audtin, EPA, F&A, FUSE, GBF, NFW, SCLS, TCEA, TCONR, TCPS, TPWD, and 287 individuals
supported the adoption of the proposed habitat criteriain 8307.4(i). Many of these commentersidentified the
proposal as meeting thefederal CWA'’sgoal for restoring and maintaining the physical and biological integrity
of water. Several commenters aso identified the proposal as a clarification of existing procedures which

include consideration of habitat in determining agquatic life uses.

The commission agr eesthat the proposed habitat |languageisconsistent with thegoal of thefederal
CWA regarding the physical and biological integrity of water in the state. The commission also
agrees that the language is a better description of existing procedures which consider habitat in
determining aquatic life uses, not a new feature. Since the mid-1980s, habitat has been a
consideration in determining appropriate aquatic life uses, such asin a use attainability analysis
(UAA). Thecommission pointsout that habitat isthe deter mining factor that justifiesmany of the

proposed site specific aquatic life classifications proposed in Appendix D of §307.10.

Several commenters expressed concern that the proposed language only addressed “existing” uses and
suggested that it should be consistent with other sections of the rule by addressing designated and attainable

uses also.

The commission agreesthat theterm “existing” asamodifier of aquaticlifeusesistoo narrow and
has deleted that term from 8307.4(i). However, because habitat can be mitigated, the commission
isnot including the phrase “ existing, designated, and attainable” as modifiersto the aquatic life

usein this section.
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A number of commenters expressed concern that the proposal waslimited to only Section 404 permits. Many
comments supported the proposal to recognize that aquatic habitat is a necessary component for supporting

aquatic life.

The proposed habitat languageisnot limited to dredge and fill activities. The statement in the
preamble regar ding questions about therole of habitat in dredge and fill activitieswasintended to
identify theorigin of the need for the proposed clarification. Thisbackground infor mation wasnot
a statement of the limit of the existing policy. The statement in the proposed and adopted rule
regarding theproceduresfor dredgeand fill activitiesisto makeit clear that thestate srolein 401
certifications is administered under a separate rule (30 TAC Chapter 279). The commission
agr eesthat habitat isanecessary component for supporting aquatic lifeand adoptstheamendment

as modified.

The cities of Arlington, College Station, Corpus, Dennison, Henderson, Jacksonville, Missouri City, Odessa,
Plainview, Schertz, Sherman, Sulphur Springs, and Temple, GHP, Lloyd-Gossdink, SAWS, TCC,
TML/TAMSA, TWCA, Utilities, and WF opposed the adoption of the proposed habitat criteriain 8307.4(i).
Most of these commenters were concerned that the proposed language would limit the flexibility of
dischargers regarding regionalization of treatment facilities, reuse of effluent, water conservation, and storm
water management. The commenters stated that the proposed language would require regulation of both

increases and decreases in discharge flows.
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The commission agrees that the language should not add a new provision to require wastewater
discharges permitted under Chapter 26 to continue. The commission issues Chapter 26
authorizations only to set the termsand conditions under which a discharger can discharge. The
rules do not and, as amended today, will not, require an existing discharger to continue an
historical volume of discharge as a condition for renewing or amending a permit issued under
TWC, Chapter 26. Therefore, thecommission disagreeswith the concer ns of these commenters
that the proposal will result in the consequencethat a discharger permitted under Chapter 26 will
be required to continue its prior dischargefor the maintenance of artificially created habitat. The
commission emphasizes that there are independent obligations on some discharges that require
continued habitat maintenance, such as mitigation commitments, other contractual agreements,
and the requirementsof their authorizationsunder TWC, Chapter 11, which require protection of

environmental in-stream uses of water in the context of a permit or an amendment to a permit to

use state water.

Many of the commenters expressed that the TNRCC failed to comply with the procedural requirements
imposed by Texas Government Code, §2001.0225, in proposing 8307.4(i), and that a full regulatory

implementation analysis must be prepared.

The commission disagrees with the commenters’ assertion that the commission isrequired to
prepareafull regulatory impact analysis (RIA). First, the addition of 8307.4(i) does not create a
new use to the water quality standards. The section merely further articulates what has

consistently been the antidegradation policy of previous rules. The antidegradation policy in
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Chapter 307 hasalwaysstipulated that water quality will bemaintained sothat aquaticlifeand other
existing “uses’ will beprotected (see30 TAC 8307.5(b)(1)). Major disturbancesof aquatic habitat
affect both water chemistry (the most direct component of water quality) and the capacity of an
aguatic ecosystem to sustain aquatic life. Thus, maintaining aquatic habitat is an important
component of protecting and maintaining aquatic life, which is required by the antidegradation

policy (see 30 TAC 8307.5 and 40 CFR 8131.12). Because this provision is not a new

requirement, the commission isnot required to prepare a full RIA.

Second, the Texas Government Code, §2001.0225, does not require the commission to prepare
a RIA because 8307.4(i) does not exceed a standard set by federal law, state law, or any
requirements of the TPDES delegation agreement between the TNRCC and EPA, and it is not

adopted solely under the commission’s general powers.

The proposed rule does not exceed standards set by federal law. Federal law requires states to
establish water quality standards “. . .to protect the public health or welfare, [and] enhance the
quality of water . ...” CWA, 8303(c), 33 USC, 81313(c). The standards are to account for the
water’s use and value for public water supplies, propagation and protection of fish and wildlife,
recreational purposes, and agricultural, industrial, and other purposes (id. See 40 CFR §131.10).
As stated above, aquatic habitat is necessary and important for aquatic life propagation and
protection. To protect and maintain these uses, like aquatic life use and habitat, the states are
requiredto develop and adopt statewide antidegradation policiesand to includethepolicy in their

water quality standards (see 40 CFR 8131.6(d)). A state’s antidegradation policy must, at a
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minimum, protect existing instream water uses (see40 CFR §131.12(a)(1)). Because, federal law

requires states to protect and maintain instream water uses, including the aquatic life and habitat

use, 8307.4(i) does not exceed a standard set by federal law.

Similarly, 8307.4(i) of therules does not exceed a requirement set by state law. Section 26.003
states that the purpose of Chapter 26is“. . .to maintain the quality of water in the state consistent
with . . . the propagation and protection of terrestrial and aquatic life....” The water quality
standar ds developed under TWC, 826.023, ar ethemechanismsby which thecommission maintains
the quality of water for thepropagation and protection of terrestrial and aquaticlife. Aquatic habitat
is necessary and important for aquatic life propagation and protection. Therefore, thecommission
is required to protect and maintain aquatic life use and habitat of a water body and accomplishes
thisgoal through its antidegradation policy. Because state law provides for the protection and

maintenance of aquatic life use and habitat, these rules do not exceed a standard set by state law.

The proposed ruledoesnot exceed therequirementsof the TPDESdel egation agr eement between
the TNRCC and EPA. Under the agreement, the commissionisrequired to operate the TPDES
program in accor dance with the CWA and applicable federal requirements (see M emorandum of
Agreement (MOA) between the Texas Natural Resour ce Conservation Commission and the U.S.
Environmental Protection Agency concer ningtheNational Pollutant Dischar geElimination System,
page 2). Aspart of that agreement, the TNRCC will includewater quality based effluent limitations

in TPDES permit to ensure compliance with EPA approved water quality standards (MOA, page
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24). Thus, because the water quality standards ar e consistent with the CWA, they do not exceed

arequirement of the TPDES MOA.

Finally, the proposed ruleis not adopted solely under the commissions general powers. Rather,
thisrule isadopted under TWC, 826.023, which specifically requiresthe commission, by rule, to

set water quality standards for the water in the state.

Because therule did not meet any of thefour applicability standardsin Texas Government Code,

§2001.0225(a), the TNRCC isnot required to prepare afull RIA.

Several commenters claimed the addition of this section is not within the jurisdiction of the TNRCC, including

comments that the vegetative and physical components are not water quality parameters.

The commission disagreeswith the commenters. Thecommission hasauthority and the statutory

mandate to protect the aquatic life and habitat use of a water body.

Section 26.003 states that the purpose of Chapter 26is“. . .to maintain the quality of water in the
state consistent with . . . the propagation and protection of terrestrial and aquaticlife....” The
water quality standards developed under TWC, 826.023, are the mechanisms by which the
commission maintains the quality of water for the propagation and protection of terrestrial and
aquatic life. Major disturbances of aquatic habitat affect both water chemistry (the most direct

component of water quality) aswell asthe capacity of an aquatic ecosystem to sustain aquatic life.
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Thus, maintaining aquatic habitat is an important component for the propagation and pr otection of

aquatic lifeand isrequired by state law.

Further, federal law requiresthat states establish water quality standards “to protect the public
health or welfare, [and] enhancethe quality of water ....” CWA, 8303(c), 33USC, §1313(c). The
standards are to account for the water’s use and value for public water supplies, propagation and
protection of fish and wildlife, recreational purposes, and agricultural, industrial, and other
purposes (id. See 40 CFR 8131.10). Aquatic habitat is necessary and important for aquatic life
propagation and protection. To protect and maintain these uses, like aquatic life use and habitat,
the states are required to develop and adopt statewide antidegradation policiesand toincludethe
policy in their water quality standards (see 40 CFR 8131.6(d)). The water quality standards
developed by the commission are intended to implement these federal requirements, which are
an important component of the TPDES permitting process (see TWC, 85.102 and §26.027(a)).

Thus, protecting aquatic life use and habitat is within the jurisdiction of the commission.

Severa commenters opposed the proposal because they believed it violates the legidative intent of Rider 27

of the House Bill 1, General Appropriations Act of 1999.

The water quality standardsdo not violatethelegislativeintent of Rider 27. Rider 27 prohibitsthe
expenditure of fundsto conduct CWA, 8401 certificationsin the 2000/2001 biennium except when
necessary for afederally delegated program or to comply with arequirement of federal law. Rider

27 islimited to 401 certificationsand does not apply to the adoption of thewater quality standards.
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The water quality standards are used to set effluent limitsin TPDES permits among other things

and are not limited to 401 certifications of dredge and fill projects.

Several commenters stated the language was unclear and that if the intent was to only address dredge and

fill activities, it should be clearly stated that way.

The proposed habitat language is not limited to dredge and fill activities. The statement in the
preamble regar ding questions about therole of habitat in dredge and fill activitieswasintended to
identify theorigin of the need for the proposed clarification. Thisbackground infor mation wasnot
a statement of the limit of the existing policy. The statement in the proposed rule regarding the
proceduresfor dredgeand fill activitiesisto makeit clear that the state’srolein 401 certifications

isadministered under a separaterule (30 TAC Chapter 279).

Several commenters requested criteriafor theimplementation of the habitat provisions. Several commenters
opposing the proposal stated it was unnecessary because habitat characteristics are already a factor in

determining the aquatic life use of awater body.

The proposed implementation procedures for this chapter provide information on the current
practice of habitat assessment for aquaticlifeusedetermination. Thecommission isnot proposing
any additional habitat criteriain thisrevision, but will consider additional criteria as appropriate
in the future. The commission agrees with the comments that habitat is already a factor in

determining the aquatic life use of a water body. Asidentified in the preamble to this proposed
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rule, there has been considerable discussion about the existing role of habitat in water quality

standards, specifically for dredge and fill activities. This amendment is intended to clarify the

commission’s existing policy.

One commenter stated that the proposed language could be interpreted asimposing “Tier 3 like” provisions

to physical and vegetative components.

The commission responds that general narrative to protect habitat does not invoke the
prescriptive protection of water quality in Tier 2and Tier 3 of theantidegradation policy in 8307.5.
The narrative on habitat protectsusesfor aquatic life, and use-protection isthefundamental level

of protection afforded throughout the general criteria.

Several commenters expressed concern about the proposed genera criteria for aguatic recreation in
8307.4(j). Austin requested clarification on how to distinguish “lakes, reservoirs, and satwater bays’ from
other smilar categories of water bodies, since high-use contact recreation is presumed for lakes, reservoirs,
and saltwater bays. NWF expressed opposition to applying different levels of recreationa use to different
categories of water bodies. NWF aso noted that applying these presumptions to water bodies “not
specificaly listed in Appendix A” isnot accurate, and that any presumptions should apply to “al water bodies
for which a use category is not specificaly listed in Appendix A.” TCONR, TPWD, and TCPS adso
expressed concerns about presuming different levels of recreationa use for different types of water bodies.
Conversaly, TSSWCB recommended that *“ general contact recreation” be assumed for lakes, reservoirs, and

satwater bays. These commenters provided additional comments which are reviewed in the discussion
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concerning 8307.7(b)(1), where the details of recreationd criteria are presented in the water quality

standards.

In responseto concer nsabout the proposed recreational categories, the commission has deleted
the different categories of contact recreation from the general criteria, and a single category of
“contact recreation” isadopted as a presumed use for all water bodies except wher e specifically
listed for a different recreational usein Appendix A. A more detailed presentation of comments
and the commission’ sresponses on recr eational usesand indicatorsisprovided in thediscussion

concer ning 8307.7(b)(1).

NWF commented that in 8307.4(h)(4)(1) that the“commission,” in addition to the“ executive director,” should

be noted as potentialy taking regulatory action that could affect a particular water body.

The commission concurs and both terms areincluded.

SECTION 307.5
Solutia and TCC expressed support for the revisions to 8307.5. SC-Houston expressed disagreement with

the provision dlowing Tier 2 degradation of water quality for important economic or socia development.

The existing language in 8307.5(a)(2) is consistent with federal requirements for the
antidegradation policy in 40 CFR 8131.12. The commission notes that 8307.5(c)(2)(F) allows

interested partiesto provide comments and additional infor mation regarding the necessity of the
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dischar ge for important economic or social development if degradation of water quality isexpected

under Tier 2. The commission has made no changes to §307.5(a)(2) and retains the existing

language of therule.

TSSWCB recommended that TMDL terminology be removed from 8§307.5 on the grounds that inclusion of
TMDLs would lead to confusion regarding the purpose of aTMDL and may hinder the stakeholder process
if the antidegradation policy supplantstheload alocation power from the stakeholdersgroup. If theterm must

remain, TSSWCB concurs with including the language in 8307.5(c)(2)(G).

The commission respondsthat inclusion of TMDL s in the antidegradation section isappropriate
and hasretained TMDLsin this section since they are subject to the antidegradation provisions.
TMDLsareincluded intheantidegradation policy toclarify that the TM DL must be consistent with
the antidegradation policy. Thecommission also notesthat theantidegradation policy appliesonly
to authorized increases in loading. Many TMDLs will require a reduction in existing loading.
Permits issued consistent with an approved TM DL would not requireadditional, individual review
for potential degradation concer ningthe per mit loadingsof theconstituentsintheTMDL. Nothing
in the antidegradation policy will limit the stakeholder process for TMDL development. This
approach to TMDLs s consistent with the commission’s practice of approval of traditional waste

load evaluations.

GBF and NWF requested that “existing uses,” in addition to “water quaity sufficient to protect existing uses,”

be included in 8307.5(b)(1) to achieve consistency with federal requirements.
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The commission agrees with these comments and has modified the language to make the policy

consistent with 8307.(c)(2)(A). This modified language is also consistent with the federal

antidegradation policy requirements of 40 CFR §131.12(a)(1).

A request to define de minimus in 8307.5(b)(2) was submitted by EPA. Austin commented that the rule

should specify criteriafor what statistically congtitutes a greater than de minimus effect.

The commission agreesthat additional guidanceisneeded for theimplementation of thisterm and
has attempted to providemor edetail on therange of parameter sconsidered for degradationinthe
standar ds implementation procedures. Thisapproach ismorefeasiblethan a statistical definition,

given the natural variability of water bodiesin the state.

Audtin expressed concern that no designations for outstanding national resource waters (ONRW) were
proposedfor additionto the standardsin 8307.5(b)(3) and suggested that Barton Creek (Segment 1430) would

fit the description of an ONRW.

The commission responds that valid public and legislative concern was expressed over previous
draft proposals for designating outstanding national resource waters. EPA has indicated in
guidance for ONRWSs (e.g., in the second edition of the EPA Water Quality Standar ds Handbook),
that the prohibition of any increased pollutant loadings to ONRWSs is to be stringently applied.

However, there is still substantial uncertainty about how federal requirements for ONRW
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protection would be implemented on a case-by-case basis, and no designations wer e considered

for thisrevision of the standards.

GBF and NWF commented that the term “pollution” rather than “pollutant” should be used in the genera
description of the antidegradation policy in 8307.5(b)(4), and (c)(1) and (2). The use of the term * pollutant”

limits the state' s ability to protect waters through the antidegradation policy.

The commission agreesthat theterm “ pollution” isconsistent with TWC, §26.023. Thedefinition
of pollution in the TWC, 826.001, has also been included in 8307.3 for clarity. Additional
discussion on thisissueis provided in the commission’sresponse to commentson 8307.3. This

change of terms has been made throughout 8§307.5.

GHP commented that the rule needs to clarify in 8307.5(c)(1)(B) that 401 reviews are limited to those

aspects of United States Army Corps of Engineers actions that affect water quality.

The commission responds that 401 Certifications are an opportunity for the state to review a
proposed federal discharge permit for consistency with the state water quality standards. The
evaluation of usesisnot limitedto protection of water chemistry. The purpose of 8307.5(c)(1)(B)
isto show that for state certification of federal permitsto allow thedischargeof fill material under
Section 404 of the federal CWA, the antidegradation policy isimplemented according to Chapter
279. Theusesand criteria of the water quality standardsremain applicable to 401 Certifications

of 404 permits.
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NWF suggested that the requirement for standards to be attained in §307.5(b)(4) should not be limited only
to discharges authorized by the TWC and the federal CWA. The scope of activities subject to the water
qudity standardsiscontrolled through statutes and external rules. Thelanguageinthewater quality standards
rules should use more expansive language to avoid unnecessary, and potentially unanticipated, limitations on

their scope.

The commission agr eeswith thissuggestion and hasclarified that dischar geswhich causepollution

that are “authorized by other applicable law” are also subject to §307.5(b)(4).

With respect to 8307.5(e)(2)(E), EPA indicated that evidence regarding the implementation of the

antidegradation policy could be introduced through the public comment process.

The commission respondsthat explicit allowance of public comment on specific regulatory actions
under the antidegradation policy isappropriate and intended, and language to this effect isadded

to §307.5(e)(2)(E).

SECTION 307.6
A variety of comments were received concerning proposed revisions to water quality standards for toxic

pollutants in §307.6.
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One individud indicated that the fiscal note did not reflect the impact that changes in Tables 1 and 3 would
have on pretrestment programs and suggested that the changes not be adopted until the impacts were

recognized, understood, and eval uated.

The commission responds that the potential impacts of the proposed revisions on dischargersto
municipal sewerage systems, which might be affected by pretreatment programs, were analyzed
in the section of the preamble to the proposed rule entitled Small Business and Micro-business
Analysis.

Facilities that discharge into municipal waste systemsare required to pre-treat their waste prior
to discharge. Complying with more stringent water quality standardsisthe responsibility of the
city holding the TPDES permit. Sincetherevisionstothetoxiccriteriaarenot expected to affect
municipalities, it is anticipated that small and micro-businesseswill not bedirectly affected by the

proposed amendments.

SC-Houston expressed concern that there were too few herbicides on the toxic materialslist (in Tables 1 and

3in §307.6).

The commission acknowledges that criteria are not listed for some herbicides, but the
development of thesecriteriaisdependent on theavailability of sufficient technically valid data on
the toxicity of specific herbicides. Such data and EPA guidance criteria are not always available,

particularly for newer herbicides. Theprovisionsin 8307.6(c)(7) and (d)(8) for developingcriteria
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that are not in Tables 1 and 3 can be applied when criteria are needed for specific cases when

sufficient information is available. EPA guidance criteria have also not been established.

EPA questioned why criteria values were rounded and recommended that the commission retain the
unrounded criteria. EPA stated that the rounding makes it more difficult for readers to determine which

criteria are based on EPA recommended values and which criteria have been recal cul ated.

The commission reevaluated theroundingand isretainingthreesignificant digitsfor criteriawhere

appropriate.

NCE indicated that TNRCC needed to better explain the basis and reasons for the proposed changes which
were made to Tables 1, 2, and 3 of 8307.6 and dso Table 5in 8307.7, so that the public could comment on

the changes.

The commission notesthat specific calculationsof toxiccriteriain Tables1and 3weretoodetailed
to include in the preamble of the proposed rule, although these calculations are available. The
procedures for these calculations are already described in the text of 8307.6. With respect to
justification and evaluation, the commission respondsthat the preamblefor the proposed changes
did contain substantial discussion and evaluation. Effects of the changes were evaluated to the

extent that available information would reasonably allow in the fiscal note.
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NCE, USIBWC, and NWF indicated that the proposed reference to “five’ kinds of toxic exposure routesin

8307.6(b)(4) was incorrect.

The commission agrees and the reference to number in the adopted language has been changed

to “three.”

NWF questioned whether the general narrative provisions in 8307.6(b)(4) were sufficiently inclusive of
various categories of wildlife which could be exposed to toxic pollutants in water. The question was raised

since the commission had proposed to add the term “birds’ dong with the existing term “terrestria wildlife.”

The commission clarifiesthenarrative protection by removingtheproposed term “ birds’ fromthe
adopted language in 8307.6(b)(4). The term “terrestrial wildlife” remains, and the commission

intendsthat thisterm includes birds and other forms of wildlife which can fly.

TCC noted atypographical error in Table 1, in which the exponentia portion of the metals criteriawas printed

with a“1" instead of an “e.”

The commission respondsthat thiserror has been corrected in the adopted version of therule.

D-Koch proposed using the biotic ligand mode, rather than pH and hardness, to determine the bioavailability

and toxicity of metalsinstead of pH and hardness in §307.6(c)(1).
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The commission notesthat thebioticligand model or similar appr oachesmight eventually improve
estimates of changesin the toxicity and bioavailability of metals with respect to water chemistry.
However, current EPA guidancecriteriaand toxicity databasesar e still lar gely based on har dness

and other variables. Thiscomment can be considered for development of futurerevisionsof the

water quality standards.

With respect to the water-effects ratio proposed for the copper criteriain Table 1 in 8307.6(c)(1), and with
respect to the site-specific criteriafor copper in Appendix E of 8307.10, oneindividual expressed opposition

to increases in copper criteria anywhere in the state.

The commission responds that site-specific criteria for copper and other metals are appropriate
whensufficient dataisavailabletoincor poratelocal effectsof water chemistry. Theseadjustments
of the statewide criteria as noted in Table 1 and the proposed additions to Appendix E are

supported by EPA guidance.

EPA supported the proposed changes in 8307.6(c)(1) (Table 1) to the criteria for metals, in order to
compensate for expressing these criteria as the dissolved portion. EPA noted corrections needed for CAS

numbers for chromium (tri and hex) and for endosulfan | and 11.

The commission respondsthat the CAS number shave been corrected, and thenumerical criteria

for metalsin Table 1 are adopted as proposed.
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EPA commented with respect to 8307.6(c)(4) that chemical specific criteria would be appropriate for
ammonia and chlorine toxicity, since direct measurements of chemical concentration avoid chemical

degradation during whole effluent toxicity testing, and since some streams may not be protected from minor

discharges by whole effluent testing.

The commission responds that whole effluent testing, in conjunction with typical permitting
requirements for dechlorination, remains a reasonable approach for assessing toxicity from
chlorine and ammonia. No change was proposed for this standardsrevision, and the appropriate
controls for ammoniaand chlorinetoxicity may be subject toreview during thenext revision of the

water quality standards.

Austin objected to a proposed change in 8307.6(c)(6), which indicated that acute toxic criteria to protect
aquatic life may be exceeded at extremely low streamflow conditions (one-fourth of critical low-flow
conditions). Similarly, NWF commented that acute criteria should apply during al flow conditions. EPA
interpreted the change as a clarification which would not affect permitting, and more information would be
needed if thisis not the case. EPA aso recommended adding language to state that any exceedances of

acute criteriain the zone of initid dilution will not affect compliance with permit limits.

The commission respondsthat theimplementation of acritical low-flow for acutecriteriaisneeded
inorder toestablish an instream design flow for calculating effluent limitsfor wastewater discharge
per mits. In addition, thisproposed changeiscompatiblewith the existing water quality standards,

which already statein 8307.8(b)(2)(A) that “. . .ZIDs(zonesof initial dilution) in streamsand rivers
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shall not encompassmor ethan 25 per cent of thevolume of stream flow at or above seven-day, two-
year low-flow stream conditions.” Theproposed changewill createinternal consistency within the
standards. It isnot intended to change current permitting procedures, nor to change measur es
of compliance with existing permits. The commission notes that this change, and the
commensurate change in 8307.8(a)(2), is in accordance with the EPA’s guidance document,
Technical Support Document for Water Quality-based ToxicsControl (1991). Thisguidanceindicates
that water quality standards should protect water quality for designated usesin critical low-flow
situations, and the guidance document also recommends the kinds of extremely low stream flow
conditions below which numerical toxic criteria do not apply. The commission agrees that in
establishing water quality standar ds, statesmay designateacritical low-flow below which numerical
criteriadonot apply. Thecommission doesnote, however, that exceedances of acute criteria may

occur only “below” rather than “at” one-fourth of critical low-flow conditions. With this editorial

correction, the change is adopted as proposed.

Eastman, GHP, and TCC suggested moving Table 2 in 8307.6(c)(8), which contains average hardness and

pH values for magjor river basins, to the Implementation Procedures.

The commission acknowledgesthat thevaluesin Table2 aredefault valuesthat aregenerally used
as screening tools. However, thereisutility in having theseregulatory default valuesin therules,
in order to provide a uniform reference value, in the absence of better information, for the

magnitude of toxic criteriathat vary with hardness or pH.
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GCA, EHCMA, TCC, Kodak, Utilities, and GHP supported the proposed inclusion of a variable for water-
effects ratios in the criteria for metals in Table 1, as described in 8307.6(c)(9). TPWD indicated that
adequate public notice is needed when a site-specific water-effectsratio is used, and NWF commented that

§8307.6(c)(9) should ensure that opportunity is provided for public comment and hearing.

The commission respondsthat thewater -effectsratiowill beincluded in criteriafor metalsin Table
lasproposed. 1n 8307.6(c)(9), asentencewasadded to indicatethat public noticewill beprovided
during the per mit application process which will note water -effectsratios which affect the effluent

limit of the permit and which have not yet been incorporated into Appendix E of §307.10.

UTHSC requested that TNRCC clarify whether the test toxicant for a water-effects ratio in §307.6(c)(9)

is added to stream water or if only stream water is used for a comparison bioassay.

The commission responds that water -effects ratio analyses are conducted using EPA guidelines,
and these procedures are documented in EPA’s Interim Guidance on Determination and Use of
Water-Effect Ratiosfor Metals. Current proceduresdo specify that thetoxicant of concernisadded

in various concentrationsto instream water for conducting the comparison bioassays.

NCE suggested that more explanation of the proposed addition of perchlorate and arelated footnote to Table
31n 8307.6(d)(2) is needed for public comment. PSG, USAF, CEOH, and Kerr-McGee commented that it
was premature to adopt a criterion for perchlorate in Table 3 to protect drinking water sources, because a

federa review iscurrently being conducted to develop federal guidance criteria, and because the appropriate
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reference dose for perchlorate remains under debate in the federal review process. EPA supported the

addition of criteriafor perchlorate.

The commission respondsthat procedureswhich wereused to calculatethe proposed criterion for
per chlorate wer e in accordance with procedures which wer e used by the commission to develop
arecommended general criterion for drinkingwater sources. Thecommission acknowledgesthat
federal guidance has still not been completed, and that some changes may eventually occur in the
applicable referencedosefor perchlorate. Therefore, theproposed criterion for perchlorateisnot
adopted in Table 3 of the rule at thistime. However, the commission emphasizes the relevance
of 8307.6(d)(8), which establishes provisions for applying criteria to regulatory actions of the
agency when toxic substancesarenot in Table 3. For such regulatory actions, the commission will
continue to use the agency guideline criterion of 22 micrograms per liter of perchlorate until and
unless better information indicates that a different criterion is appropriate. In response to
guestions about the assumptions that were used for the proposed perchlorate criteria, the
commission revised proposed language in 8307.6(d)(8)(A) and (B) to note that site-specific
guideline criteria for protecting surface sources of drinking water may default to the agency’s
calculations and guidelines for general protection of drinking water sources — in addition to an

adopted MCL for drinking water.

With respect to Table 3 in §307.6(d)(1), Agriculture, Novartis, TCPB, TFB, and TSSWCB suggested that

the TNRCC postpone adopting criteriafor atrazine until EPA completes their review using the newest risk
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assessment and data, because preliminary dataindicates that the current federal MCL for atrazine to protect

drinking water will be raised. EPA supported the addition of criteriafor atrazine.

The commission acknowledges that federal guidance has still not been completed, and that some
changes may eventually occur in the federal drinking water MCL, which was the basis for the
proposedcriterion. Thereforethe proposed criterion for atrazineisnot adopted in Table 3 of the
rule at thistime. As with perchlorate, however, the commission emphasizes the relevance of
8307.6(d)(8), which establishes provisionsfor applying criteriatoregulatory actionsof the agency
when toxic substances are not in Table 3. For such regulatory actions, the commission will
continueto use the existing M CL of three micrograms per liter asthecriterion for surfacewater

sour ces of drinking water until and unless better informationindicatesthat adifferent criterionis

appropriate.

DOW, Utilities, and TCC suggested that the proposed human hedlth criteria for 1,3-dichloropropene and
acrylonitrile in Table 3 of §307.6(d)(1) are unnecessary and unjustified. Commenters know of no water
quaity problem with the use of these chemicas in Texas and stated that they are not discharged in sufficient
amountsin Texas or found in ambient watersto justify including them in the sandards. Similarly, Solutiawas
opposed to including acrylonitrile, and TSSWCB was opposed to including 1,3-dichloropropene. Conversdly,

EPA supported the addition of 1,3-dichloropropene and acrylonitrile.

The commission agrees that numerical criteria arenot needed for substanceswhich do not occur

in pollutant sourcesor in surfacewaters. However, theagency’sreview indicated that per mittees
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are already required totest for 1,3-dichloropropeneand acrylonitrilein applicationsfor wastewater
dischar ge permits. Therefore, theproposed criteriawill not impose an additional requirement for
effluent screening by permit applicants. In addition, both of these toxicants are already included
in monitoring of surfacewatersthat isconducted by TNRCC. Detections of these substancesare
indeed very infrequent, asisthe case with most volatile compounds, but a water quality standard

for them isstill appropriateto ensurethat localized impactsar e precluded, and thecriteriafor 1,3-

dichloropropene and acrylonitrile are adopted as proposed.

EPA suggested that in Table 3 in 8307.6(d)(1) the toxic equivaency factorsfor 1,2,3,4,8-PeCDD should be

adjusted from 0.5 to 1.0, OCDD and OCDF should be included in the list of dioxin/furan congeners.

The commission respondsthat the proposed dioxin/furan criteria, which already contain toxicity
equivalency factor sfor seven congeners, arereasonably protective. Theproposed changesin the
criteria, which are expressed asthesummed TCDD equivalents, are substantially morestringent
than in the previous standards. The suggested adjustments in equivalency factors were not
proposed, but they can be evaluated at the next standardsrevisions. The proposed changes for

the criteria for dioxing/furansin Table 3 are adopted as proposed.

Several changes are adoptedin Table 3 in 8307.6(d)(1) which were not specifically proposed, but
which are needed for editorial clarity or to resolve a contradiction in the existing rule. The
criterionfor chloroform for drinking water sources(Column A in Table 3) was proposed to be 181

micrograms per liter. However, theexisting criterion for the sum of total trihalomethanes, which
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includeschloroform, is100 microgramsper liter. Inorder tomaintain internal consistency in Table
3, theproposed criterion of 181 microgramsper liter for chloroformischanged to 100 micrograms
per liter in the adopted rule. The criterion for pentachlorophenol for drinking water sources
(Column A in Table 3) was proposed to be changed from 129 to 19.1 micrograms per liter.
However, the current drinking water M CL is1.0 micrograms per liter. Section 307.6(d)(3)(G) in
the water quality standards indicates that the drinking water M CL super cedes if the calculated
criterionisgreater than thedrinkingwater MCL ; therefore, theM CL valueof 1.0 microgramsper
liter isadopted for pentachlorophenol in Column A of Table 3. The name “nitrate-nitrogen” in
Table 3ischanged to “ nitrate-nitrogen astotal nitrogen” to clarify that theway in which thenitrate
for thiscriterion is expressed. The commission also notesthat alower MCL for arsenicisunder
consideration by EPA; and if adopted in federal and state drinking water regulations, the MCL

value may be appropriate as a surface water criterion for specific regulatory actions that affect

drinking water sour ces.

TPWD pointed out an editorial error in 8307.6(d)(5), with respect to the phrase “...water in the state which

have....”

This phrase was changed to “...water in the state which has...” in the adopted rule.

TCC, Solutia, and GHP expressed concern that the proposed procedures in 8307.6(d)(8) for developing

criteriafor substances not listed in Table 3 are too broad. Comments indicated that data quality objectives
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for “available information” should be specified, and a a minimum, the data used for human health criteria

must be peer-reviewed scientific studies published in reputable scientific journals with genera circulation.

The commission acknowledges that care is needed in selecting appropriate data for developing
toxic criteria, but the specific restrictionsthat were recommended may betoorestrictiveto allow
potentially useful sources such as manufacturer’stests on a new pesticide. The importance of
considering dataadequacy isnoted in general by changing “ availableinformation” to “technically

valid available information” in the adopted rule.

With respect to 8307.6(€)(2)(C), EPA supported the proposed addition which notes that approva by the
executive director and by EPA is needed for the use of aternate procedures for conducting biomonitoring

(whole effluent testing).

This change is adopted as proposed.

EPA indicated that in 8307.6(€) theterms“lethality” and “toxicity” are sometimes used interchangesbly and
assumes that the proposed languageisto clarify the existing provisionin the current standards. EPA assumed

that lethality is till prohibited at al flows including those below one-fourth of the critica low flow.

Thetermsare not used interchangeably. Lethality isused in referenceto passagethrough aZID
and at flows below one-fourth of thecritical low flow. EPA’sassumption iscorrect in that lethality

isstill prohibited at all flows.
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SECTION 307.7

307.7(b)(1)

Numerous comments were received on proposed changes in the criteria for recreation in 8307.7(b)(1). A
variety of commenters, including EPA, Eastman, SAWS, Solutia, TCC, UTHSC, and GHP supported the
change to E. coli and Enterococci as bacterial indicators for recreation. However, many commenters,
indluding FUSE, GBF, LPCASS, NWF, TCEA, TCONR, SC-Houston, SCLS, USIBWC, and 110 individuas
expressed concern that the trangtion to different indicators will result in difficulties in assessing standards
attainment, and these commenters generally recommended that dual sampling be conducted of current and
proposed bacterial indicators before incorporating the proposed indicators in the water quality standards.
NWF also expressed concern that the change in indicators would cause alossin the ability to track long-term
trends, and TPWD suggested that dua sampling of old and new indicators should be conducted in order to

alow development of trend analyses.

The commission acknowledges that the change will have some adver se effect in the continuity of
the data on indicator bacteria. However, epidemiology studies indicate that the new indicators
provide an improved estimation of therelativerisk of swimmer illness. Thenew indicatorsarein
accordance with current federal guidance, and an independent evaluation by a commission
wor kgroup hasrecommended switchingtothealter nativeindicator bacteria. In addition, theutility
of trend analyses with fecal coliform is already limited by interference with non-fecal sources of
bacteria, high samplingvariability, and changesin sampling procedur esand analytical methodsover
the years. E. coli and Enterococci arethereforeadopted asbacterial indicatorsfor recreation. The

commission recognizes that some difficulties will be inherent during the transition period.
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Sampling of both indicators will be conducted for a two- to three-year period where monitoring
resour ces allow, but dual sampling for both indicators at an extensive number of sites is not
feasible —whether the new criteria are adopted now or whether they are postponed until the next
triennial revision of the standards. The commission intends to continue to assess support of
recreational usesfor approximately thesamewater bodies. The proposed changesincludetheuse
of fecal coliform asabacterial indicator until such time as sufficient data is obtained for minimum
requirements of assessment with thenew indicators. Currently, minimum requirementsarenine
samples, and oneto five years of data are used for the assessment. At siteswhere monitoringis
conductedonly for thenew indicators, thehistorically availabledatafor fecal coliform will continue
to be usedfor assessing long-term standar ds attainment until an adequate data set is obtained for
the new applicableindicator. Thegap in assessment for siteswher e this approach is needed will
generally be about two years. To facilitate the transition, the commission adopts the proposed
language which specifically allowsthe continued use of fecal coliform asan indicator until sufficient

dataisavailablefor the new indicators. Thecommission also adoptsthe proposed language which

allows the long-term continued use of fecal coliform for some purposes, such asin oyster waters.

The proposed criteria were expressed as a geometric mean, but the preamble for proposal also requested
specific comments on whether to apply any recreationa criteria to shorter time frames, such as the single-
sample criteriain current federal guidance. EPA, F& A, NWF, TCONR, and nine individuals requested that

acriterion for asingle sample be included if the new recreationa criteria are adopted.
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The commission notesthat adding a single-sample criterion hasthe disadvantage of complicating
the evaluation of standards attainment for recreational use. However, a single-sample criterion
does provide a better indication of potential short-term problems than the geometric mean, and
thereis substantial public support for a short-term indicator. Therefore, the commission adopts
single-sample criteria for recreational indicators. The single-sample criterion for contact
recreationin freshwater isan E. coli concentration of 394 per 100 milliliters, which is basedon an
upper confidence level of 82% and alog standard deviation of 0.52. The upper confidence level
of 82% istaken from the current federal guidancefor applyingE. coli criteriato moderatefull body
contact recreation, and the log standard deviation is the average of the log standard deviations
which wer e calculated individually for 126 sampling stationsin Texaswaters. Thesingle-sample
criterion for contact recreation in saltwater is an Enterococci concentration of 89 per 100
milliliters,which isbased on an upper confidence level of 82% and alog standard deviation of 0.7.
The upper confidencelevel of 82% istaken from current federal guidancefor applying Enter ococci
to moderatefull body contact recreation, and the log standard deviation isthe default valuein the
current federal guidance. The single-sampleindicator for fecal coliform for contact recreation is
set at 400 per 100 milliliters, asit wasin the previous standards. Standard deviations and other
information used to establish these general-purpose single-sample indicators are subject to re-
evaluation upon the next triennial revision of the standards. Both thecriteriafor geometric mean
and the criteria for single samples are applicable to evaluations of standards attainment.
Appropriate sample size and the frequency of exceedance of single-sample criteria which

constitutes an impairment of a recreational use are addressed in TNRCC Guidance for Screening

and Assessing Texas Surface and Finished Drinking Water Quality Data. The commission also
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adopts the proposed narrative concer ning ar easwherelocal jurisdictions provide public notice or
closure based on water quality at designated swimming areas. However, the adopted narrative
does not specify a single-sample criterion for the purpose of providing notice or closure at
designated swimming areas. Instead, the adopted narrative allows substantial local flexibility and
alternative measures, such as turbidity or local rainfall that can be related to bacteria levels.
Examples of applicable criteria for designated bathing beaches and similar designated swimming
areas are noted in documents such as EPA’s Ambient Water Quality Criteria for Bacteria - 1986,

whichrecommendsa single-samplecriterion for E. coli in freshwater of 235 per 100 milliliters, and

a single-sample criterion for Enterococci in saltwater of 61 per 100 milliliters.

In addition to the change in indicator bacteria for contact recreation, the commission received substantial
comments on the proposed change in the way that dataiis used to assess standards attainment for recreation.
For water bodies designated for generd recreation, attainment would be assessed by including only those
samples which were collected when contact recreation was considered to be suitable in terms of flow, depth,
and weather. For water bodies designated for high-use contact recreation, samples collected at al conditions
would beincludedin ng attainment. General contact recreation would apply to riversand streams, and
high-use contact recreation would apply to lakes, reservoirs, satwater bays, and the Gulf of Mexico. UTHSC
soecifically expressed support for this change, but numerous commenters, including Austin, FUSE, LPCASS,
NWF, SC-Houston, TCONR, TPWD, and 227 individuals objected to or expressed concerns about the way
that attainment would be assessed for genera recreation. Concerns were expressed that the methodology
for determining when recreation was considered suitable was not established, and that general recreation

would be ingppropriately applied to some rivers which were extensively used for contact recreation under a
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variety of conditions. EPA commented that procedures for designating additional water bodiesfor high-use
contact recreation should be developed. LCRA and SC-Houston requested that specific riverine areas be
designated for high-use contact recreation. TCONR recommended a designation of high-use contact
recreation for riverine areas in or adjacent to state parks, local parks, and other locations known to be used

frequently for contact recreation.

I nresponseto these numer ous comments and concer ns, the commission deleted the proposal to
assess contact recreation only when conditions are suitable. Similarly, the proposal to divide
contact recr eation into general and high-use categorieswasdeleted fr om 8307.7(b)(1) and from the
presumed application of these categories to unclassified water bodies in 8§307.4(j); and the
proposeddefinitionsof thesetwo categorieswer edeleted from 8307.3. However, thecommission
affirms themerit of assessing r ecr eational criteriaonly when conditionsaresuitablefor recreation.
The EPA guidance criteria were developed entirely from data at swimming beaches in good
weather and with suitable swimming conditions; therefore, the criteria were not designed to
effectively address streams during the very high or low flows that are included in routine
monitoring. Inaccurate assessments of recreational impair ment can occur without a procedureto
consider flow variability, physical conditions, and the high bacteria concentrations common even
in relatively unpolluted rainfall runoff. Procedurestoimplement thisapproach will continueto be
developed, so that it can be fully considered in the next revision of the water quality standards.
To the extent possible, the agency will obtain additional information during sampling of bacterial
indicators intheinterim period, sothat recreational suitability can be estimated from availabledata

when and if this approach is adopted.
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Numerous commenters expressed concern that the proposed changes in recreational criteria might
inappropriately remove water bodies from the state list of impaired waterswhich is established under Section
303(d) of the federal CWA. F&A, NWF, and 287 individuals requested that the commission provide an
evauation of how the proposed changesto recreational criteriawould affect the state list of impaired waters.
TCONR requested that the commission provide written assurance that water bodies would not be removed
from the list without adequate supporting data to indicate that the new criteria are met, and TCONR aso
requested that the criteria for fecal coliform continue to be used to add new water bodies to the list until
sufficient data for the new indicatorsis available. Two hundred eighty-seven individuals requested that the

water bodies not be removed from the state list of impaired waters until they are cleaned up.

The commission respondsthat water bodieswhich arelisted asimpaired for recreational use will
not be removed from the list solely because of the change in bacterial indicators. Asindicatedin
previous responses, the assessment of recreational attainment will continueto use fecal coliform
as the criterion for recreation until sufficient data is available to apply the newly adopted
indicators. However, the commission anticipates a water body will be delisted if and when

adequate data using the new indicator demonstratesthe standard ismet under the new indicator.

TCONR requested that additional specificity be added to the water quality standards, rather than in a
guidance document, concerning the minimum number of samples and other data requirementsfor assessing
attainment of recreational uses. TCONR al so suggested that the geometric mean criterion be evaluated with

five or more samples collected over a 30-day period. TML/TAMSA suggested that the annual geometric
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mean of E. coli be based on a minimum of nine samples taken during conditions that are representative of

flow and seasonal variations.

The commission responds that the adopted standards establish a reasonable framework for the
criteria, and further details on recommended procedures for assessing standards attainment are
provided in TNRCC Guidance for Screening and Assessing Texas Surface and Finished Drinking
Water Quality Data. Additional discussion concerning the appropriate role of this guidance

document in assessing standar dsattainment isprovided in theresponsesto commentson 8307.9.

Audtin suggested that the provisions for assessing recreationa indicator bacteria should not include the

requirements that five samples be collected in 30 days.

The commission concurs and notes that the proposed and adopted procedures for assessing

criteria do not include a requirement for five samples collected in 30 days.

EPA requested clarification concerning if and how permit limits for feca coliform, E. coli, or Enterococci

would be established for various averaging periods.

The commission responds that the recommended procedures for determining per mit limits for
indicator bacteriawill beconsidered inrevisionsof thestandardsimplementation procedures. The
commission notesthat recreational criteriaarenot presumed to bedirectly applicableto discharge

effluent at “the end of pipe.” In addition, averaging periods and other permit conditions may be
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different than those specified for instream criteria. Consideration of permit conditions for
recr eational bacteria may also consider thesamekindsof factor sthat are consider ed for assessing
instream compliance, such as evaluating a frequency of exceedance for single-sampleindicators.

Limits for the geometric mean and individual grab samples may also reflect performance

expectations for aparticular typeof dischar geand expected instream conditionsduring dischar ge.

In8307.7(b)(1), SC-Houston requested that the term “reasonably controlled” be defined in the statement that
“Classifiedsegmentsaredesignated for contact recreation unlessel evated concentrationsof indicator bacteria
frequently occur due to sources of pollution which cannot be reasonably controlled by existing regulations or

contact recreation is considered unsafe for other reasons such as ship or barge traffic.”

The commission responds that a specific definition of thisterm isnot necessary. In practice, the
designation of noncontact recreation has only been applied in very limited circumstances, and a
use-attainability analysis and a site-specific revision in 8307.10 would be required for this

designation.

TCONR requested that the commission acknowledge that additional or different recreational indicators may

be considered in future rulemaking as more information on pathogens in the water becomes available.

The commission acknowledges that the adopted recreational indicators are still imperfect, and
future scientific evidence may eventually provide better indicators. Thecommission will consider

incorporating improved indicators in future revisions of the water quality standards. Better
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indicators are unlikely to be readily available in the near future, however, and the adopted

indicators ar e expected to be the best available for an extended period of time.

Solutia and TCC requested an additional sentence which stipulates that standards for contact recreation do
not apply to navigation areas such as barge sips and turning basins, since these areas are not safe for

recreation.

The commission responds that the following statement, which is now in 8307.7(b)(1), adequately
addresses noncontact recreation: ?Classified segments are designated for contact recreation
unless ... contact recreation is consider ed unsafe for other reasons such as ship or bargetraffic.”
I n accordance with EPA requirementsin 40 CFR 8131, designations of honcontact recreation for
individual water bodies will require a use-attainability analysis and a site-specific revision in

§307.10.

In conjunction with the above responses, the commission also updates the reference to

recreational criteriain buffer zones of oyster watersin §8307.7(b)(3)(B).

307.7(b)(3)

NWF opposed application of Table 5 to classified segments as proposed in 8307.7(b)(3)(A) and expressed
the following concerns. The proposa would expand calculating dissolved oxygen (DO) concentrations in
streams to al watersin east Texas and would override segment criteria. The study of least impacted streams

is not applicable to larger streams, such as those which are classified segments. In 8307.7(b)(3)(A)(iv),
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TNRCC is dlowing further, apparently unlimited, deviation from the provisions of the standards by alowing
further modification of Table 5 factors which could be used to modify designated criteria. The commenter
proposed that the commission delete proposed 8307.7(b)(3)(A)(iv). NCE stated that an explanation for the

changesin Table 5 is needed for public comment.

The commission disagreesand respondsthat theapplication of Table5flow valuesto classified and
unclassified water bodieswill be limited to streams and riversthat have 7Q2 flowsthat fall within
the range of flows shown in Table 5 for an applicable aquatic lifeuse. Thereare several segments
in the eastern portion of the state that have 7Q2 flows within the flow range covered by Table 5.
Twelve percent of the ecoregion streams sampled in the eastern portion of Texas are classified
segments. The application of the regression equation is therefore equally valid for classified
streams asit isfor unclassified streamssince the data isfrom least impacted streams, regardless
if the streams were classified or unclassified. The ability to adjust factors at a particular siteis
justifiedsincetheoriginal regression equation usesdata from multiple streamsto predict average
DO. AlsoTable5isactually a simplified version of the regression equation depicting expected
average DO at a given bedslope and stream flow, with a third factor being held constant. When
investigating a particular site, other factors such aslocal hydrology or temperature may become
important factor sin determining DO concentrations. Thesefactorsareconsistent with those used
in TNRCC water quality ssimulation models. The commission respondsthat the changesin Table
5 were summarized in the preambleto the proposed revisions, and the explanation of how Table
5 is employed is adequately explained in 8307.7(b)(3)(A) and in the standards implementation

procedures and adopts the revisions as proposed.
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TPWD wondered if the language in the third to the last sentence in §307.7(b)(3)(A)(ii) should state “...at or

above an assigned, designated or presumed aquatic life” use rather than “. . .at or below . . ..”

The commission responds that the wording is correct as stated in the proposed revisions. The
level of dissolved oxygen which is specified in Table5isapplicableat the assigned, designated or
presumed aquatic life use at the indicated stream flows, and the dissolved oxygen criteria

applicable for lower aquatic life uses are applicable at the lower indicated stream flows.

307.7(b)(5)

Numerous comments were received on proposed §8307.7(b)(5) concerning additional uses. ED, EPA, F&A,
FUSE, GBEP, GBF, LPCASS, NWF, SCLS, TAMU-CC, TCEA, TCONR, TCPS, TGLO, TML/TAMSA,
TPWD, TSA, UT-Tyler, and 410 individuas expressed general support of the proposed language to add
seagrass propagation as an additiona use and FUSE, GBF, NWF, TML/TAMSA, UT-Tyler, and 287
individuals expressed general agreement to add wetland water quality functionsasan additional use. TAMU-
CC, TCONR, TCPS urged the commission to adopt stronger language to protect seagrass by establishing
water quality criteria for seagrass. POCCA and TSSWCB did not agree with the proposed seagrass
language and DOW, TWCA, and Utilitiesdid not agree with the proposed language for wetland water quaity
functions. TML/TAMSA suggested that seagrass propagation and wetland water quality functions be
maintained where these uses occur naturally. EPA recommended that seagrass be established as a
designated use smilar to the oyster waters use under the subcategory of aguatic life use and also
recommended that seagrass propagation be included as a designated use and described segment by segment

in Appendix A in §307.10.
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Seagrass propagation and wetland water quality functions are important uses that need to be
protected. The commission agreesthat seagrass propagation should be a separate use but isnot
proposing specific numerical water quality criteriafor seagrassat thistime. The commission may
consider additional numerical criteria needed to support the seagrass usein future water quality
gandards revisions. Theadopted additionsof separ ate usesfor seagrass propagation and wetland
water quality functions apply to existing significant stands of submerged seagrass and wetlands.
Existing uses are defined in 8307.3(23). The commission recognizes the utility of designating
seagrass as a use under the subcategory of aquatic life use and including the designated use in
Appendix A. However, additional evaluation is needed before designating seagrass uses to

specific water bodiesin Appendix A, and these designationsmay be consider ed in futurerevisions

of thewater quality standards.

SECTION 307.8

Austin, D-Koch, and NWF suggested that the condition to preclude acute criteriaat flowslessthan one-fourth
of the 7Q2in §307.8(a)(2) should be removed and that acute criteria should apply at al flows. D-Koch aso
commented that not applying acute criteria below one-fourth 7Q2 would not provide for a zone of passage
for aguatic organisms. EPA noted that they interpreted the standards asindicating that lethality is prohibited

at all stream flows.

The commission respondsthat theimplementation of acritical low-flow for acutecriteriaisneeded
inorder toestablish an instream design flow for calculating effluent limitsfor wastewater discharge

permits. In addition, thisproposed changeiscompatiblewith theexistingwater quality standards,
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whichalready statein 8307.8(b)(2)(A) that “. . .ZIDs(zonesof initial dilution) in streamsand rivers
shall not encompass mor ethan 25 per cent of thevolume of stream flow at or above seven-day, two-
year low-flow stream conditions.” Theproposed changewill createinter nal consistency within the
standards. It isnot intended to change current permitting procedures, nor to change measures
of compliance with existing permits. The narrative existing language for protection of zones of
passage in 8307.8(b)(6), and for protection from lethality in zones of initial dilution in 8307.8(b)(2)
still apply. Thecommission notesthat thischange, and the commensur ate changein 8307.6(c)(6),
isin accordancewith the EPA’ sguidancedocument, Technical Support Document for Water Quality-
based Toxics Control (1991). This guidance indicatesthat water quality standards should protect
water quality for designated usesin critical low-flow situations, and the guidance document also
recommends the kinds of extremely low stream flow conditions below which numerical toxic
criteria do not apply. The commission agreesthat in establishing water quality standards, states
may designate a critical low-flow below which numerical criteria do not apply. For thesereasons,

this change is adopted as proposed.

NWF stated that the inapplicability of numerical criteria to storm water as stated in the second sentence in
§307.8(e) may provide for a specific regulatory exception. EPA suggested that the statement, “numerical
criteria are frequently not applicable to the short term effects of storm water” could be changed to “may be

temporarily exceeded.”

The commission agrees that this statement is unclear, and this sentence has been removed. In

addition, descriptive language dealing with the short-term effects of storm water on water quality
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does not apply to this specific rule and is more suitable within regulatory guidance, and this

proposed language is also removed from 8307.8(e) in the adopted rule.

CS, Lloyd, Gossdlink, NWF, TML/TAMSA, and SC-Houston indicated that the determination of water quality
violations based upon the presence or absence of human activity as stated in §307.8(e) would be difficult and
creates ambiguity when assessing water quality exceedances. Many of the watersheds that are assessed
are impaired to some degree by human activity. Therefore, determinations of violations due to these
influences would not appear to be redistic. NWF suggested that the determination as to whether the
exceedance is caused by human activity creates an obstacle for the protection of water qudity. It would be
difficult to discern whether the exceedance was due solely to human activity and thus would prevent the

commission from taking action when a violation did indeed occur.

The commission agrees that this statement introduces confusion and as a result the sentence
concerning violations and human activity hasbeen removed. Violationswill be deter mined based
upon theimplementation of best management practices, technology based effluent limitations, or

both in combination with instream monitoring.

TML/TAMSA suggested that the violation should not be considered unless the exceedance is caused by

human activity and perdists during normal flow periods.

The commission responds that this approach could potentially allow designated or existing uses

to beimpaired as aresult of additional discharges during high flow events. Referencesto storm
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water and human activity havebeen removed from thissection, asdiscussed in previouscomments

and responses.

NWF suggested that a definition should be included for “wet weather” as it pertained to storm water

discharge.

Due to other changesin responseto commentsin thissection, the words?wetweather” havebeen

removed and thus, does not requir e definition.

Audtin stated that the applicability of standardsis unclear in 8307.8(€) and that the Guidance for Screening
and Assessing Texas Surface and Finished Drinking Water Quality Data statesthat screening may aso

include data collected at high-flow periods.

The application of standards during storm water conditions refersto instream standards and not
to storm water discharges. Any exceedances of water quality standards would be determined by

instream monitoring during low-flow periods.

Corpus Christi objected to the imposition of best management practices to protect water quaity uses, and
stated that there is no basis for a city to demonstrate when a particular BMP is inappropriate, nor are there
safeguards to prevent TNRCC from imposi ng requirements affecting land use management and devel opment.

SAWS commented that implementation of BMPs is proposed without fully identifying criteria for ng
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need, efficacy, or cost/benefits. Conversaly, TXDOT and TCC supported the use of BMPsin storm water

permitting.

The commission responds that the potential use of BMPsis an important option for storm water
permitting, particularly asonealter nativeto stormwater outfall effluent limits, which areextremely
difficult to develop and which may not be achievable. Compliancewith therequirementsof BMPs
to contral pollution during high-flow events will be done through the use of instream monitoring
during normal- or low-flow periods. Thecommission also notesthat thisapproach isin accord with
current federal NPDES storm water permits, and these provisionsdo not establish new regulatory

authority or requirements.

SECTION 307.9

Several commenters stated that the TNRCC guidance for screening and assessing Texas surface water
quality data (referred to in the proposed rule as the most recently adopted edition of TNRCC Guidance for
Screening and Assessing Texas Surface and Finished Drinking Water Quality Data) should not be used
for determining standards attainment. They argued that the document should be used only for screening
purposes and not for ng standards compliance. Mogt all of these commenters also made the specific
recommendation that the document be subject to aformal public review, comment period, and rule making
process. TCC commented that the information contained in the document needs to be adopted by rule,
arguing that the procedures for adopting the document currently do not require a response to comments.
TML/TAMSA commented that frequency, duration, and magnitude of exposure to apollutant are important

components to a determination of standards attainment which should be described in the agency rule rather
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than a guidance document. TML/TAMSA dsoraised the concern that the gui dance document changes too

often for those affected by it to be able to keep abreast of the commission’s methods.

The commission disagrees with the commenters who suggest that the guidance document must
be adopted by rule. The commission responds that the adopted standards rule provides the
framework for regulatory deter mination of standar dsattainment. Thelatest adopted version of the
guidance document isused to provide additional details concerning how numerical criteria can be
comparedto instream conditions. In most instances, instream criteria are compared to numerical
criteriaestablished in thewater quality standards. Inthe casewheresufficient monitoring datafor
exact comparisonsdonot exist or wherenumericcriteriahavenot yet been developed, compliance
issometimesestimated using screeninglevels. Screeninglevelsareintended to providethe best
comparisons that can bereasonably attained with available data and numerical criteriain thewater
quality standards. The guidance document has resulted from the available science; it is not
intended to be exclusive or unchanging. The commission believesit represents the best use of

available data and current assessment methodologies.

It would beunreasonableto revisethewater quality standardsat thefrequency necessary to keep
information current in the guidance document. Therecent, typical pattern hasbeen torevisethe
document cyclically, prior to completing the assessment of surfacewater quality conditionsin the
state. Thecycle hasrun either annually, corresponding to the commission’s basin cycle, or once
every two years, corresponding to the federal minimum requirements for a surface water quality

inventory. An additional consideration isthe need to adjust the guidance to allow for evaluation
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and possibleincor por ation of changesevolving at thefederal level. 1nthe past few years, the EPA
has placed consider able focus on the methods which each state should use to assess attainment

of water quality standards. For all these reasons, making the more flexible guidelinesintoarule

isnot a practical solution to the concerns commenters may have with the current guidance.

The commission recognizes the high level of stakeholder interest in guidance for assessing

standar ds attainment.

The guidance document hasreceived external publicreview, particularly by Clean River Program
partners and other monitoring entities. However, thecommission respondsthat it agreeswith the
commentersthat additional public participation isdesirable and has already initiated a processto
implement impr ovementson thenext update of theguidancedocument. Thisyear, thecommission
is convening an ad hoc wor k group composed of a broad spectrum of intereststoreceiveinput into
an amended guidance document. The next revision of the guidance document will be subject to
mor e public review and comment than have past versions. A response to comments will be
developed. If there are comments which reveal theneed for rulemaking, they will be consider ed
by the commission for incorporation into the water quality standards. In deciding whether to
preparea CWA 8303(d) List for submittal in April, 2001, the commission will consider the need
for additional timeto develop thisenhanced processof publicinvolvement. It isimportant totake
the necessary time for greater involvement of stakeholders and the general public before

proceeding with a new assessment of impaired water bodies.
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The commission has adopted revised language in this section in the various references to the
guidance document. Rather than referringto TNRCC Guidancefor Screening and Assessing Texas
Surface and Finished Drinking Water Quality Data asthe “latest version” or the “latest adopted
version,” all references now refer to it as the “latest approved version.” What this means
administratively isthat before the executive director beginsusing arevised guidance, it will have

been approved by the commission, after completion of the public participation process described

above.

LCRA suggested that the procedures manual referenced in 8307.9, entitted TNRCC Receiving Water
Assessment Procedures Manual, needs incorporation into rules. LCRA commented that the document
needs a process for the river authorities and other Clean Rivers Program partnersto review and recommend
changesto TNRCC. TCC commented that it does not object to this procedures manual being referenced in

therule, since it pertains to methods used to collect and analyze samples.

In response to these comments, the commission believes that procedures for collection and
analysis of scientific data falls outside of the scope of the water quality standards and need not be
identified by rule. Nonetheless, sinceriver authorities like LCRA are often asked to follow the
procedures in the TNRCC Receiving Water Assessment Procedures Manual, the commission does
agree with the comment that there should be efforts to receive and incorporate appropriate
comments into the document beforeit isfinalized. Thecommission will do soon futurerevisions

of the existing procedur es manual.
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SRA stated that the guidance document entitted TNRCC Guidance for Screening and Assessing Texas
Surface and Finished Drinking Water Quality Data does not include methods for determining compliance

with the new proposed contact recreation standards.

The commission acknowledges this comment and responds that it has awaited the final adoption
of revised water quality standardsbeforeit will proceed with revisionsto the guidance document.
Indeed, the adopted version of the contact recreation standards includes several modifications
from what was proposed, to incor por ate substantial public comment, as described earlier in this

preamble.

SRA commented that the guidance document entitted TNRCC Guidance for Screening and Assessing
Texas Surface and Finished Drinking Water Quality Data describes the support or nonsupport of the
contact recreation standard in contradictory terms, when comparing the guidance document to proposed

§307.9.

The commission responds that with the adoption in thewater quality standardsof asingle sample
maximum for contact recreation use attainment, the new criterion will be implemented more
accurately into the guidance document. As previously described, the commission is seeking to
revisetheguidancethisyear and will ensureit isconsistent with the water quality standardsprior

to completing the April, 2002 list of impaired waters.
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Augtin stated that the revised language in 8307.9(b) needs clarification to include the technical staff in

decisions to accept samples collected from unapproved locations.

The commission agreesand hasrevised thelanguageto clarify that theagency will review alter nate
sample locations. The commission notes that it is a crucial role of the agency to determine the
appropriateness of surface water quality sampling locations. The agency puts consider able effort
into setting up a coor dinated monitoring scheduleeach year. Approved monitoring locationsmust
be consistent with data needs and represent the water body being assessed. Also, after further
evaluation of the proposed amendment of this subsection, the commission believesthe proposed
title of the subsection ?Sampling Locations” narrowed the scope beyond what the existing
standards specified. For thisreason, the proposed title has been deleted to make it clearer that
the agency isresponsiblefor judging both therepresentativeness of samplesand their location of

collection.

EPA commented that procedures for assessing the vertical extent of a mixed surface layer for tidal waters

and non-tidal flowing streams should be included in the rule.

The commission responds that recommended procedures for assessing the extent of the mixed
surface layer in tidal waters is more appropriately included in the guidance document, as
referencedin 8307.9(c)(2). Inthecurrent guidance, a mixed surface layer for atidally-influenced
water body is described asthe portion of the water column from the surfaceto the depth at which

the specific conductance is 6,000 Fmhos greater than the conductance at the surface. For
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reservoirs, it isdescribed asthe portion of thewater column from the surfaceto a depth at which
the water temperature decreases by greater than 0.5 degrees Celsius. However, this
recommendation for the mixed layer hasbeen changed several timesin the guidance asadditional
statewide dataon vertical stratification is collected and evaluated, and the same recommendation
for the mixed layer may not always be appropriate for every water body. Therefore, these

guidelines for determining the mixed layer are currently presented in the guidance document

rather than in the standards.

EPA commented that the rule should clarify where in a water column the dissolved oxygen minima apply.
Also, EPA and NWF commented on 8307.9(c)(3) that dissolved oxygen criteria should be applied to the
whole water column, not just the mixed surface layers of tidal water and non-tidal flowing streams. NWF
commented that the wording changes proposed for non-tidal flowing streams and tidal watersis a lowering
of the existing standards since a mixed surface layer would be expected to have a higher dissolved oxygen

concentration.

The commission responds the proposed language, the revisions it has made to §307.9(e)(6)(B),
and the definitions of mixed surface layer, taken together describe where and how the dissolved
oxygen minima areto be applied for standards attainment purposes. The commission disagrees
that the changesto 8307.9(c)(3) result in alowering of the standar dsand hasadopted the proposed
changes. For non-tidal flowing streams, thermal stratification isonly likely to occur, if at all, when
stream discharge, velocity, and turbulence are low. The commission concludes that in such a

situation, the conditionsin the mixed surface layer are representative of the stream’saquatic life
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use attainment. This correspondsto dissolved oxygen profilesin areservoir when stratification
occurs and oxygen is consumed through respiratory processes in the hypolimnion. The
commission’s proposal for tidal watersrepresentsarewording of the previousrequirementsthat
separ ately described baysand tidal streams. Thepreviousstandard included consider ation of only
the mixed surfacelayer in atidal stream with density stratification. For bays, therevision replaced
a standard that did not consider unnaturally-occurring bottoms (dredged channels) in bays as
subject tothedissolved oxygen criteria. Thecommission also notesthat baysin Texasareshallow
and generally well-mixed. Stratification occursin association with deeper and lessmixed dredged
channels. For thesereasons, thecommission believesthese changesto theruledo not lessen the

stringency of how the dissolved oxygen criteria are applied and therevisionsimprove and clarify

the commission’s procedures for measuring attainment.

Augtin, EPA, and TML/TAMSA commented that the sampling periodicity and evauation for chloride, sulfate,

and TDS, as proposed in 8307.9(e)(1), is unclear and may cause non-representative sampling.

The commission agrees and has revised the language to provide clarity to reflect sampling
periodicity and evaluation procedures. Additional detailsbeyond thebasic framework of thewater

guality standards are provided in the guidance document.

NWF and TCEA commented that they object to the absence of a single sample maximum as a measure of

standards attainment for contact recreation uses.
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The commission agrees with the commenters, as previously described in the commission’s

response to commentson 8307.7(b)(1). Additionally, 8307.9(e)(3) hasbeen adopted with revised

wording to correspond to 8307.7(b)(1).

TML/TAMSA commented on §307.9(e)(4) and 8307.9(f) with specific proposals for measurement of
standards attainment for numerical acutetoxic criteria, numerica chronic toxic criteria, determinationsof total

toxicity attainment, attainment of numerical human health criteria, and determinations of biologicd integrity.

The commission respondsthat it appreciatesthe commentsand the effort taken to develop these
suggested measures. These comments are useful in the dialogue the commission will begin this
year with interested parties to refine and revise the current guidance established in TNRCC
Guidance for Screening and Assessing Texas Surface and Finished Drinking Water Quality Data.
However, the commission believesit would beinappropriateto adopt any suggested measur es at

this time since specific proposals must first be considered and receive public comment.

TPWD, EPA, and NWF commented on proposed 8307.9(e)(6)(B) that the proposed language removes the
requirement to measure dissolved oxygen during the periods when it will be at itslowest. They suggest that
an effort should be made to assess 24-hour dissolved oxygen or take instantaneous measurementsin the early

morning hours.

The commission responds that over the yearsit has collected extensive data which has assisted

it evaluating diel trends of dissolved oxygen in Texaswaters. While early morning may generally
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result in observations of a dissolved oxygen minimum, the minimum can occur later in the day as
well. For instance, this occursin streamswith heavily shaded banks. Itisfor thisreason that the
proposed language deleted the phrase referring to collections within two hours after sunrise.
Nonetheless, the comments have led the commission to further evaluatethisissue. In response,
the commission has adopted language which clearly states its protocol for dissolved oxygen
attainment. Thelanguage statesthat it will comparea 24-hour aver age dissolved oxygen criterion

to the average of values measured over a diel period. The commission will compare a minimum

dissolved oxygen criterion to the result obtained from a single sample measur ement.

The commission notes that time of day isan important factor in evaluation of instream dissolved
oxygen values. However, it is but one of several considerations in the evaluation of these type
data. Other important considerations determine how representative a dissolved oxygen sample
may be. These include, but are not limited to, sample location within a water body which has a
variety of habitats, depths, and mixing, therangeof valuesby depth, thedischar geflow of astream,
whether the discharge flow is at or below its assessed seven-day, two-year low flow, the percent
saturation of dissolved oxygen, and the extent to which the water body has been assessed. For
thesereasons, itiscritical that any person, group, or monitoring entity evaluating any onecriterion

or data set should be cautious in making a binding attainment decision based on the data set.

GBF, SC-Houston, and NWF commented on proposed 8§307.9(f) and stated that the inclusion of biological
integrity to the components being assessed is a positive step, but the commenters expressed concern with the

possible manner in which the commission might apply biologica integrity to assess aquatic life use attainment.
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The commenters urged the commission to undertake further public participation before proceeding with the
rule's adoption. NWF questioned the manner in which the commission will use biological integrity as an
assessment tool. The commenter expressed concern that the commission will use biological integrity as one
of many factors in evaluation of aguatic life use attainment, with a weight of evidence approach. For

instance, determining aquatic life useisattained dueto the biological integrity assessment, in spite of numeric

dissolved oxygen criteria showing nonattainment.

The commission respondsthat it is a positive step to formalize biological integrity in the water
quality standards as an assessment tool. Thisapproach isconsistent with the existing per mitting
program which usesreceiving water assessmentsto characterizethe aquatic life use which can be
attained in receiving waters. The commission’s intent is to note that biological integrity is an
additional measure for assessment of water quality standards compliance. The commission has
adopted the new subsection and will usethisnew framework asa starting point. Thecommission
will seek the refinement of the guidance document entitled TNRCC Guidance for Screening and
Assessing Texas Surface and Finished Drinking Water Quality Data, which will include a broad-
based effort to describe guidelines for assessing biological integrity. Simple inclusion of this
measur e isnot intended to contravene compliance with other existing requirements of the water

quality standards.

SC-Houston and TPWD commented that the proposed language in 8307.9(f) describes species abundance
and diversity but precludes other aspects of biologicd integrity such as the hedlth of organisms. The

commenters suggested a more broad definition.
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The commission agrees and has amended the language to avoid conflict with the definition of

biological integrity as provided in 8307.3 of thistitle (relating to Definitions and Abbreviations).

NWF commented on proposed 8307.9(g) by indicating that the method for making narrative criteria
meaningful is through the determination of standards attainment. The commenter urges the commission to
make the process of approval of guidance such asTNRCC Guidance for Screening and Assessing Texas

Surface and Finished Drinking Water Quality Data more participatory.

The commission has responded to the concern, asis previously described.

SECTION 307.10 - APPENDIX A

Numerous comments were received relating to proposed site-specific revisions in 8307.10 Appendix A.
L PCA SS expressed opposition to downgradesfor individua stream segments. Fifty-six individual s expressed
opposition to dl downgrades. Some individual commenters, NFW, and TPWD expressed concern that the
downgrades have removed some water bodies from Tier 2 degradation consideration. GCA, EHMCA, and

TCC supported al proposed site-specific criteria and use designations.

The commission respondsthat water quality standardsand criteriawere originally established to
provide a high level of protection to most watersin the state based on a limited amount of data.
The commission used conservative presumptionswher e infor mation waslacking, so asto ensure
that the highest useswhich could occur wer e protected. Asmoredataarecollected and evaluated,

it is appropriate to establish revised site-specific standards from time-to-time to reflect actual
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existing and attainableusesand criteria. When such revisionsoccur, they do not downgradewater
quality, but rather set standards that reflect actual stream conditions in relatively unimpacted
areas. The commission will continue to evaluate the applicability of Tier 2 of the antidegradaton

policy, in order to ensure that appropriate water bodiesareincluded. The site-specific revisions

are based on additional and mor e accur atedata, and the commission isadopting them asproposed.

PIC supported public participation in the Use Attainability Analyses process.

The commission respondsthat thepublichearingon theproposed water quality standardsprovides

an opportunity for public participation regarding the results of use attainability analyses.

SC-Houston expressed opposition to any weakening of water qudity standardsfor chloride, sulfate, TDS, or
other criteriain 8307.10, Appendix A. TPWD expressed concern that the criteria are being changed to

accommodate pollution and would like more information on the rationale of the changes.

The commission discussed the issue of dissolved minerals (chloride, sulfate and TDS) with the
Water Quality Standardswor kgroup and stated that thosecriteriathat arelessthan the secondary
constituent levelsfor publicdrinkingwater asspecified in 30 TAC §290.113 would begrouped into
classes. No overt opposition to this approach was raised during the workgroup sessions. The
commission chosethefollowing groupsfor chlorideand sulfatecriteria(all valuesin mg/L):50, 100,
150, and 200. TDScriteriawere generally grouped by 100 mg/L increments from a minimum of

200 mg/L to 1,000 mg/L. Criteria were calculated from period of record data for each segment
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using thecommission’ s procedur efor deriving dissolved mineral criteriaand then assigned tothe
appropriate group. Segmentswith very low existingcriteriawer eassigned proposed criteriabased
on the general groups. The secondary constituent levelsare: chloride (300 mg/L); sulfate (300
mg/L); and TDS (1000 mg/L). Current federal guidance contained in the EPA document entitled
Ambient Water Quality Criteria for Chloride-1988 recommends 230 mg/L of chloride for chronic
protection of freshwater aquaticlife. A concentration of 230 mg/L of chlorideisprotective of most
aquatic invertebrate and vertebrate communities. Of the 107 segmentswith a proposed change
to at least one of the dissolved mineral criteria, only six segments (0229, 1217, 1242, 2004, 2310,
and 2312) were proposed with one or more of the dissolved mineral criteria higher than the
secondary constituent levelsor achloridecriteriahigher than 230 mg/L. Of these, only Segments
1242 and 2310 are designated as public water supplies. The justification for the revision to
Segment 2310 is presented in the response to comments provided by USIBWC. The proposed
criteria for Segments 1242 and 2312 are all lower than the existing criteria. The other three
segments did not exhibit any trendsof increasing concentrationssince1987. Theexisting chloride
criteria for all six segments already exceeds 230 mg/L; however, the proposed criteria are
reflective of ambient chloride concentrationsin the segmentsand ar e protective of theaquaticlife
that exists in these segments. The proposed change in the sulfate criteria to 500 mg/L for
Segment 0613 was a typographical error asit should have been 50 mg/L which is being adopted.
Data was supplied by the LCRA and Austin on segmentsin the Colorado River Basin and some
changes in the proposed criteria were made after the commission reviewed the data. These

changes ar e discussed under theresponsesto L CRA and Austin comments. Thesulfatecriteria
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for Segment 2115 isrevised back to the existing criteria. The proposed criteria are adopted as

modified.

EPA supported the addition of aquifer protection in Appendix A to 14 segments in the Brazos, Guada upe,

and San Antonio River basins.

The commission adopts the revisions as proposed.

EPA accepted the changesin Appendix A for Segments 0501, 0502, 0503, 1242, 1256, 1257, 1802, and 1803.

It also accepts the more protective criteriafor minerals in Segments 1242 and 1256.

The commission adopts the revisions as proposed.

EPA recommended that the seagrass propagation use be designated for appropriate water bodies.

The commission did not propose this change because additional evaluation is needed in order to

assign aseagr ass propagation useto specific water bodies. These designationscan be developed

and considered for subsequent revisionsto the standards.

TCONR, TCPS, and NWF expressed opposition to the proposed intermediate aguatic life use for new

Segment 0230, Pease River, which currently is a portion of Segment 0220, Upper Pease River/North Fork
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Pease River. Rhodia supported the proposed intermediate aquatic life use for new Segment 0230, Pease

River.

The commission respondsthat the proposed creation of Segment 0230 with anintermediateaquatic
life use and associated dissolved oxygen criteriaissupported by a use attainability analysis. The
use attainability analysisdeter mined that physical habitat and biological community characteristics
upstream of the City of Vernon were indicative of a limited aquatic life use. Naturally occurring
elevated concentrations of chlorides, sulfates and TDS may also limit the biological community.
Downstream of the waste water discharges, both physical habitat and biological community
characteristicsimproved tointermediate quality. The commission concludesthat an intermediate
aquatic life use is an appropriate attainable use for segment 0230 and adopts the revision as

proposed.

Generd opposition to the creation of Segment 0615 with an intermediate agquatic life use was expressed in
post cards and letters from over 1,109 individuals. Petitions with over 3,000 signatures were aso received
which expressed opposition to this change. FUSE, F&A, TCEA, UT-Tyler, LPCASS, PIC, SC-Houston,
TCONR, and TCPS opposed the creation of Segment 0615 and the change in aguatic life use from high to
intermediate. SC-Houston opposed theintermediate aquatic life use designation for the upper reaches of Sam
Rayburn Reservoir. TPWD expressed opposition to intermediate aguatic life use designation for proposed
Segment 0615 and stated that the UAA was inadequate. They recommended that more sampling is
necessary before the proposed change is adopted and that TNRCC should explore options that would limit

the scope of the downgrade in permitting decisons. NWF expressed opposition to the proposed revision
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because it sets a precedent to lower small portions of streams when dischargers have difficulty meeting
standards, that Tier 2 of the antidegradation no longer applies, and that the studies do not support lowering
the aquatic life use. They aso stated that the proposed change seems to be based more on economic

considerations than on science.

Oneindividud, abiologist, commented that the study to support the change in aguetic life use from high to
intermediate wasflawed and should not be used to support the change. Severa individualswrotein opposition
to lowering water quality standards on the riverine portion of Sam Rayburn Reservoir. Severa individuas
are local fishermen and expressed concern about the fishery. Some of these commenters requested that
TNRCC not lower the standards to accommodate industry. Two individuals commented that if standards are
lowered the water quality and fishing industry will suffer and asked that TNRCC protect the lake. One
individua requested that TNRCC not et anyone pollute water of the state and that TNRCC do the right thing.
Another individua requested that the TNRCC stop the dumping of waste into Sam Rayburn Reservoir. One
individual commented that they wanted Sam Rayburn Reservoir off the impaired list and urged TNRCC to
bring industrial and septic tank polluters into compliance. One commenter requested that the pollution laws
be strengthened. Another, in opposition to the lowering of aguatic life use and creation of Segment 0615, also

opposed any variances for the paper mill.

Seven hundred nine individuals submitted post cards which expressed opposition to the proposed change in
aguetic life use from high to intermediate in the upper arm of Sam Rayburn Reservoir. They noted that Sam
Rayburn Reservoir was listed on the 303d list and expressed added concern that this change would alow

additional aluminum to be discharged to the reservoir.
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Seventy-five individuas submitted form |etters which included the same language as on the post cards listed

above to express their opposition to the creation of the new segment in the Angelina River Basin.

Twenty-nine individualssubmitted form | etterswhi ch referenced three documents avail abl e to the commission
as evidence that the proposed change in designated use for Segment 0615 of the Angelina River is not
supported. They also expressed concern that Sam Rayburn Reservoir has been identified as having water

qudity impairments and the proposed change is not consistent with water quality improvement goals of the

agency.

Twenty-twoindividual s submitted form | etters which strongly opposed the proposed changein designated use

and the creation of a new segment for the upper portion of Sam Rayburn Reservoir.

Concerned Citizens for Clean Water provided a petition with 2,763 signatures opposing the proposal to
establish Segment 0615 in the Angelina River Basin with an intermediate aquatic life use. The statement on
this petition a so expressed concern that Sam Rayburn Reservoir was being considered for listing on the 303d

list as an impaired water.

Another petition with 241 signatures was received which expressed opposition to the establishment of an
intermediate aguatic life use for a portion of Sam Rayburn Reservoir and about the proposed changes to
criteria for duminum asit relates to Segments 0611 and 0615 in the AngelinaRiver Basin. It also expressed

concern about the listing of Sam Rayburn Reservoir on the 303d lit.
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Under current federal regulations states have the primary responsibility for establishing surface
water quality standards for waters in the state within the boundaries of the federal and state
regulations and guidelines. In earlier versions of the standards rule uses and criteria for some
segments wer e established without sufficient on-sitewater quality data and wer e based on limited
information available at thetime. The statute provides for athree-year cycle for review to allow
appropriate revisionstobemadethat moreaccurately reflect existingwater quality and attainment
goals for a particular body of water. Current federal regulations also include provisions which
outline proceduresby which statescan develop infor mation tosupport revisionsto standar dswhich
mor e accur ately reflect appropriate site-specific conditionsand goals. Approved approachesthat
states may use to evaluate water body specific standards include a determination of site-specific
criteriathat moreaccurately reflect peculiar characteristicsof thewater body (primarily related to
water effectsratiosdealingwith toxic criteria), a use attainability analysisto determine water body
specific conditions which determine uses that can reasonably be expected to beachieved, and an
evaluation of significant economic and social circumstances which may require standards

adjustment. The State of Texas hasfocused on thefirst two approaches because these ar e based

on recognized technical evaluations of the water bodiesin question.

The use attainability analysis conducted for the upper reaches of Sam Rayburn reservoir was
conducted to determine the highest use that could be achieved in that water body if it were
relatively unimpacted by pollution. The study achieved this by examining reference sites, as
explained in the next comment. The study resulted in a proposal to adjust the standards by

creating a new segment with uses and criteria which more appropriately reflect conditionsin this
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water body. The study was conducted exclusive of economic and significant social circumstances
inaccordancewith stateand feder al guidelinesand regulationsr elated to quality control and quality
assurance. Proceduresused to conduct theanalysisarerecognized astechnically sound and have
been usedin other areas of the state, such as segment 0704 Hillebrandt Bayou, segment 0841 -
Lower West Fork Trinity River, segment 1245 - Upper Oyster Creek, segment 1255 - Upper

North BosqueRiver and sever al other stodevel op standar dswhich moreappropriately reflect local

conditions and water quality goals.

The study conducted by Donohue IndustriesiInc. (previously Champion International Corp.) was
conducted in accordance with awork plan developed in 1994 using existing sampling protocols
which were acceptable to the executive director at that time. The sampling technique (boat
electrofishing) selected by Donohue’s consultant was in their professional opinion the most
suitable for use at all the sites sothat arepresentative comparison of the data could be made. In
1996, after Donohue's study was complete, the executivedirector revised the sampling protocols
to stress that fish sampling should be conducted using both electrofishing and seines, when
possible. Asindicatedin the consultant’s report to the commission, seining was not possible at
all of the sitessampled during their study. Startingin 1998, the commission began sampling the
Angelina River at two sites located upstream and one site located downstream of the Paper Mill
Creek confluence. Although these sites were not at the same locations as those used in the
Donohue study, the commission personnel were able to use both boat electrofishing and seining
at the sites. The commission collections averaged three more species per sampling event as

compared to the Donohue study for the upstream Angelina River sites. The majority of the fish
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species collected in the commission samples was by the electrofishing technique. Overall, the
results of the sampling at the upstream Angelina River sitesin both studiesare similar based on
the aver age scor es of the Index of Biotic Integrity. The commission data also indicatethat a high
aquatic life useisnot attained at theupstream Angelina River site. Thecommission hasreviewed
data collected from several sources, including substantive and extensive public comment, and
concludes that it is appropriate to create Segment 0615 in the Angelina River basin with a
designatedaquaticlifeuseof intermediate. Thecommission further makesclear that thisrevision
affects only a limited, riverine portion of the watershed where the Angelina River enters Sam

Rayburn Reservoir. Theamendment which isadopted doesnot affect theexisting, designated high

aquatic life use for the main body of Sam Rayburn Reservoir.

Individua commenters challenged the vdidity of the scientific study conducted to provide data to lower the
aguatic life use and pointed out short comings of the study. The commenters used other documents and
information to indicate that the reference sites were not appropriate. Some commenters requested more

information to help them understand how TNRCC determines the adequacy of reference sites.

Much of the criticism of the Donohue study centerson thelack of seining and the assumption that
electrofishing tendsto under represent smaller species such as minnows and darters which are
important components of the Index of Biotic Integrity (IBI). It should be noted that the
electrofishing effort in the Donohue study consider ably exceeded the effort normally consider ed
adequate in the TNRCC sampling protocols. Comparing the three Donohue samples at the

upstream Angelina River site to seven TNRCC samples at upstream Angelina River sites, the
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TNRCC samples averaged one more minnow species and one less darter species than the
Donohue samples. Theindividual scores of the IBI at the Angelina River site of the Donohue
study fell within the range of scores of the IBI at the Angelina River site of the TNRCC study.
Therefore, the TNRCC concludesthat the Donohue sampling effort wasadequate and compar able
to the TNRCC sampling effort. Reference sites are always used to determine aquatic life use
where there is an existing discharge. Reference sites are chosen in two ways, either a site
upstream or an adjacent watershed. A siteischosen that isas similar as possible in hydrology,
habitat, geology, and water chemistry. Thegoal isto select asite that would be representative of
the area downstream of the discharge if the discharge were not present. For Segment 0615,
sample sites wer e located both upstream of Donohue' s discharge and on an adjoining water shed,
Attoyac Bayou. Rarely are reference sites identical to those to which they are to correspond.

Attoyac Bayou is similar in hydrology and habitat to that of the Angelina River, and therefore,

serves as an adequate reference site in conjunction with the upstream Angelina River sites.

One individua indicated that he had reviewed the report “Site-Specific Dissolved Oxygen Criteria
Development for the Riverine Reach of Segment 0610" and offered questions concerning the relationship of
water quality to desired species and commented on holding times of samples. Theindividual believesthat the

study should not be used to lower water quality standards because of its short comings.

The studies collected fish and benthic invertebrates to determine aquatic life use, but were not
used and are not intended to be used to determine if conditions were ideal for any particular

species. The method for determining aquatic life use takes into consideration feeding
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characteristics, numbers and types of fish or benthic invertebrates, tolerance to stressful
conditions, hybridization, and diseases. The chemical and physical characteristicsalso play arole
in the types of fish and benthic invertebrates that would be expected to occur. The proposed
changein dissolved oxygen criteriawould not alter thetypesof organismstheagency would expect
to occur in the newly proposed segment. The agency has documented naturally occurring
dissolved oxygen concentrations of lessthan 5.0 mg/L as a 24-hour average in many East Texas
streams which still maintain a diverse fishery. The commission is unable to respond to the
comment concerning deterioration of samples because the comment did not state what type of

samples. The alleged shortcomings of the study noted by TPWD, TNRCC regional staff, and

othersareresponded to in the previous paragraph.

Some individual commenters raised concerns that the report “Site-Specific Dissolved Oxygen Criteria
Development for the Riverine Reach of Segment 0610" indicates certain data collected at one of the

reference sites was not used and the commenters questioned the validity of not using this data.

The commission reviewed all of the data collected by Donohue and the regional staff and used all

of the data in determining the appropriate aquatic life use to assign to Segment 0615.

One individual commenter with a mathematics background questioned the results from Table 19 in the study
“Site-Specific Dissolved Oxygen Criteria Development for the Riverine Reach of Segment 0610 and

commented that the results indicate the reference sites support high aquatic life uses.
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The method for determining aquatic life usein Table 19 was not used in deter mining aquatic life
usefor Segment 0615. The TNRCC used thelBI, which iswidely used to assessfish communities
and wasadapted to Texasstreamsand fish communities. Thismethod of measuringbioticintegrity
directly evaluates characteristics of a fish community, which provides a better picture of the
community than dissolved oxygen and habitat. The results from the two methods would not

necessarily be the same. The commission also evaluated the data using a draft regional 1BI

developed by TPWD, which also resulted in a calculation of an inter mediate aquatic life use.

Oneindividua expressed opposition to the creation of Segment 0615 and the change from high to intermediate
aquatic lifeuse. Thisindividua opposed breaking up the existing segment into parts and commented that it

was irresponsible to alter the segment boundaries.

The new segment separates the riverine portion of the Angelina River from Sam Rayburn
Reservoir proper. Thehydrology of Segment 0615 isdifferent from that of thereservoir. Thenew
segment water levelsfluctuatefrom riverineto lake-like depending on the level of thereservoir,

and therefore the creation of the new segment is appropriate.

Some individual commentersnoted that chemical measurementsin the study “ Site-Specific Dissolved Oxygen
Criteria Development for the Riverine Reach of Segment 0610" and other data indicate the reference sites
exhibit a dissolved oxygen concentration above 5.0 and questioned why that information does not result in

TNRCC concluding the appropriate aguatic life use as high.
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The commission bases aquatic life use on aquatic communities, not on dissolved oxygen levels.
Fish and benthic invertebrates are collected to assess those communities. As previously noted,

East Texas streams can have uncharacteristically low dissolved oxygen levels but still support a

diverse fish and invertebrate community.

Some individual commenters cited letters and memoranda from technical staff at TNRCC and at TPWD,
whichthey stated supports a conclusion that the high agquatic life use is appropriate. A TPWD letter in 1996
indicated that water quality upstream from the Paper Mill Creek confluenceisindicative of ahigh aguaticlife
use. A 1996 interoffice memorandum from the TNRCC Beaumont Region critiqued the study done for

Donohue paper mill and recommended the standard not be revised.

Subsequent samplingby TNRCC regional staff onthe AngelinaRiver addr essed thecommentsand

concernsin both theletter from TPWD and the memorandum from TNRCC technical staff.

Some individual commenters also included or referenced correspondence from the United States Forest

Service from 1996, which opposed downgrading of water quality standards for East Texas waters.

The commission respondsthat theletter cited wasonein opposition to a proposal by the Donohue
paper mill’spredecessor. Thisrequest (torevisetheaquaticlife use of thenow adopted Segment
0615to*“low” with a corresponding dissolved oxygen criteriaof 3.0 mg/L) wasnot approved by the

executive director.
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The referenced letter also statesastrong support for retainingapresumed standar d of high aquatic
life use, and a corresponding dissolved oxygen criterion of 5.0 mg/L. The commission responds
and notes that it has no disagreement with the statements in the letter, when in the context of

denoting gener al environmental conditionsin streamsin the state. However, thispresumption is

modifiedwhen streamsar e accur ately assessed and assigned actual or attainable designated uses.

One individua submitted data from samples collected in the receiving waters below the discharge of the
Donochue paper mill and provided discharge information from Donohue. Concernswereraised over thewater
quality conditions resulting from the discharge into Paper Mill Creek, Angdiina River, and Sam Rayburn
Reservoir. Severd individuals opposed to the revision charged that the creation of Segment 0615 was so that
Donohue can continue to pollute Sam Rayburn Reservoir. The comments included data collected on the
Angdina arm of Sam Rayburn Reservoir by two masters degree candidates. One individual commented that
the upper end of Sam Rayburn Reservoir and the Angelina River were dying due to drought and poor water
qudity. The commenter stated that only gar (fish) were ableto survive and that there was black dudgefilling
in the lake. This individua indicated that he provided the paper mill with information on ways to improve
water quality. The commenter has seen ducks stained by the black water and fish dead because of the lack
of oxygen. A commenter submitted a picture of the confluence of Paper Mill Creek with the AngelinaRiver
which notes a black plume of water associated with the paper mill effluent. One commenter provided
pictures of Sam Rayburn Reservoir following heavy rainsin 1999 and the impact of releases from dudge
ponds at the paper mill. The commenter stated that previous efforts to stop dumping into the river by the
paper mill had been unsuccessful. Theindividual mentioned that some plant and bird life had disappeared and

attributed it to the discharges from the paper mill. One individual commentedthat TNRCC should not allow
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dischargesinto thelake, suspend any discharges, and require those that have polluted Sam Rayburn Reservoir

to pay for studies and clean up and restoration, and stated that other industries as well asindividuals have to

pay to clean up their pollution and so should the paper mill.

The commission responds that it does not intend to allow surface water pollution and that its goal
is maintaining and improving the water quality of Sam Rayburn/Angelina River water shed.

Designation of usesand criteriaare made on the basis of specific quality-assured data collected to
indicate attainable uses. Significant water quality assessments of the watershed have been
performed by commission staff and by regional staff and private entities. The TNRCC Beaumont
regional office regularly monitorspermit compliance and effluent quality from the Donohue paper

mill. The commission actively responds to noncompliances with enforcement actions.

Water quality maintenance is achieved through permitting and enforcement. A permit for
discharge must include effluent limitationsthat will cause the stream to meet or exceed the water
quality standards. The Donohue paper mill does not currently discharge at a quality that is
necessary meet dissolved oxygen requirementsin thewarm weather months. But, sincethe paper
mill currently operatesunder avariancefrom thecurrent aquaticlifeusedesignation, theadoption
of the intermediate aquatic life use will result in a permit amendment request. In the amended
per mit, the executive director will draft final effluent limitations, a schedule for construction of

wastewater treatment facilities, and a deadline for completion not to exceed three years.
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The executive director’ sdraft amended per mit isexpected to include significantly morestringent
requirements compared to the current variance and is expected to reduce biochemical oxygen
demand (BOD) loading into the river and headwater area of the reservoir. Consequently, the
commission disagrees with commenterswho believe that existing water quality will degradeasa
result of the standards change. Based on current modeling protocol, the executive director
expects it will recommend the 30-day BOD daily average loading from the paper mill will be
reduced in the warm weather months by greater than 50%. The commission suggests that the

public and interested parties should participate in the anticipated permitting process when the

paper mill requests a permit amendment.

However, several individual commenter sexpressed concer nsover stream conditionsoutsidethe
scope of today’s rule amendments. The commission is hot amending these rules to revise its
standardsrelatingtocolor. Asdescribed elsewherein thisresponseto comments, thecommission
is not adopting a site-specific aluminum water-effects ratio. There are no Angelina River/Sam

Rayburn Reservoir site-specific revisionsto the dioxin criteria being adopted.

One individua stated that the standard revision would result in an adversefiscal impact to thefishing industry

because of the pollution in the reservoir.

As detailed above, the commission respondsthat its adoption of theintermediate aquatic life use

will likely result in the improvement of existing water quality. The wor sening of pollution would
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not likely occur. Thecommission disagreestherewould beanegativefiscal impact, becausewater

quality is expected to improve, and the reservoir will continue to support a healthy fishery.

Oneindividua requested that TNRCC table the changein aguatic life use or creation of anew segment until
after the presidentia eection, and requested that TNRCC talk to loca individuasliving in the area about the
water qudity, and use locd skillsin making adecison. Another individua commented that TNRCC should

delay a change in the segment until after the modernization of the paper mill was completed.

The commission responds that it has enough information supporting its decision to adopt the
standards change. However, it will continue to assess water quality in the watershed and will
continue to work closely with regional and local governments in the area. Opportunities for
interaction between the agency and interested parties in the watershed exist for exchanging
information, setting water quality priorities, coordinating surface water quality monitoring
schedules,and targetingmonitoring. ThroughtheAngelina& NechesRiver Authority, theagency
implements many stakeholder participation efforts, associated with the Clean Rivers Program,

identification of water quality impairments, and in development of TMDLSs.

The commission disagreesthat thepaper mill should bemoder nized beforethestandardisrevised.
Consistent with federal and stateenvironmental r equir ements, constr uction of r equir ed wastewater
treatment facilitiesoccur sonceall commission and EPA approvalsfor astandard changeoccur and

the construction and proposed dischar ge are authorized.
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Oneindividua commented that with modernization of the plant, jobswill belogt, and the jobs that support the
fishing and recreation on the lake outweigh those that will be lost from the paper mill. Another individua
suggested a change in the standard be delayed until an economic study of the reservaoir is prepared by the
TPWD. Oneindividua commented that the paper mill would remain profitable even if the aguatic life use
remained high and that it would just cost them more money to comply with the use. The commenter aso
questioned why the Donohue paper mill would continue to spend $230 million if the mill didn’t think they could
getthe aquatic lifeuselowered. Several individuals opposed to the change commented that retaining the high
aguatic life use would not result in closure of the paper mill, but would only reduce the profit from the mill.

Some individual s supplied references and other information on zero discharge systemsthat should be an option

for Donohue paper mill instead of revision of the standard.

The commission respondsthat the decision torevisethe standard isbased upon theresultsof the
scientific studies carried out. The Donohue paper mill did provide information on the feasibility
of various treatment alternatives. However, the commission’s decision is not the result of an
economic analysis of options for management and disposal of wastewater at the Donohue paper
mill. The commission has not analyzed pr ofitability of the paper mill. The commission notesthat
other commenter son thisruleamendment also offer pointsof view on theissue of the paper mill’s
viability. Thecommission disagreestherewould beanegativefiscal impact on thefishingindustry
fromthisadoption. Theamendment of thisrulewill not result in alowering of the existing water

quality.
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The Cities of Lufkin and Nacogdoches, Agriculture, Angdina County, DETCL, DEC, DETDA, Donohue
Industries, the Honorable Jm Turner, LP, LCVB, LCCBC, Lufkin Daily News, TXAFL-CIO, TFA, and
TFIC, expressed support of the creation of Segment 0615 and the assignment of an intermediate aquatic life
use. Twenty-eight commenters sent in aform letter which supported the new segment. One thousand seven
hundred ninety-nine commenters sent in post cards which supported the segment creation and assignment of
intermediate aquatic life use. One commenter who supported the segment creation included a history of the
paper mill in Angdina County. Severa commenters indicated that the commission was assigning the
appropriate agquatic life use to this section of the Angelina River. One commenter who supported the new
segment and criteriaincluded extensivetechnical information on the paper mill’ sbiomonitoring, discharge, and
permit limits and on ambient conditions of dissolved oxygenand aluminum in Sam Rayburn Reservoir. Nine
commenters, including the Honorable Phil Graham and the Honorable Kay Bailey Hutchison, requested that
the commission consider science and/or al of the facts when consi dering whether to adopt Segment 0615 and
an intermediate aguatic life use. One individua requested that the commission reclassify the segment to
reflect the studies performed. The chairman and executive director of the Freshwater Angler Association
supported the commission’s use of sound science in designating the segment and itsaguatic lifeuse. A large
number of commenters discussed the economic support the paper mill provides Angelina County. Eight
commenters supported Donohue Industries, Inc. Three commenters, including LNVA, stated that they had
never seen any evidence of ecologica concernin the portion of the AngelinaRiver being designated Segment

0615.

One individual pointed out that the paper mill was very important to Angelina County and that there should

be away to accommodate all sides of theissue. Oneindividual requested that the commission take aredistic
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look at the paper mill and what it means to the City of Lufkin. Oneindividua requested that the commission
consider the people of Lufkin as well as the scientific, economic, and environmenta data to create Segment

0615 and assign it an intermediate aquatic life use. TLC requested that the commission aid Donohue in

whatever technical endeavors they are pursuing.

The Angelina County Chamber of Commerce submitted a petition with 128 names and the International
Brotherhood of Electrical Workers submitted a petition with 60 names in support of the proposal to establish

Segment 0615 in the Angelina River Basin with an intermediate aquatic life use.

The commission appreciates the support for the proposed revision.

Comptroller provided comments relating to the economy of Angelina County and notes that the county has
been designated as a “ Strategic Investment Area” for the year 2000. This means that the county’s
unemployment rate is higher than the statewide average and per capita persona income is lower than the
statewide average. The commenter stated that if the paper mill halts operations, there would be an immediate
loss of sdlesand employment in that industry, plusindirect loss to businesses supported by the employees and
operations of the paper mill, particularly the services, retail trade, forestry and construction industries. The
loss of approximately 850 jobs at the paper mill would result in atota loss of 4,300 jobs statewide within the
first year of the paper mill closing. The loss in employment would also result in the reduction in Texas

persond income of approximately $217 million.

The commission appreciates the receipt of the economic infor mation.
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Diamond-K och supported the change in TDS from 400 to 700 milligrams per liter on Segment 0902, Cedar

Bayou Above Tidd.

The commission adopts the revision as proposed.

EPA recommended that an aquatic life use be adopted for Segments 1006 (Houston Ship Channel Tidal) and
1007 (Houston Ship Channel/Buffalo Bayou Tidal), and that the dissolved oxygen criteria be changed from

1.0to 2.0 mg/L for Segment 1007 and from 2.0 to 3.0 mg/L for Segment 1006.

The commission respondsthat the existing uses and dissolved oxygen criteriafor Segments 1006
and 1007 are based on an EPA-approved use attainability analysis. Furthermore, the EPA
approved waste load evaluation does not indicate that higher dissolved oxygen criteria can be
achieved. Therefore, thecommission doesnot agreethat reliabledataindicatesthat thedissolved

oxygen criteria for Segments 1006 and 1007 should beraised at thistime.

LCRA expressed opposition to the increases in chloride, sulfate, and TDS for the maority of the segments
in the lower Colorado River. LCRA expressed concern that the proposed revisions do not include segment-

specific criteriafor Segment 1433 for dissolved minerals and recommend a UAA for the segment.

The commission responds that the L CRA provided data and recommendationsfor revising some
of the proposed dissolved minerals (chloride, sulfate, and TDS) criteria for 14 segments

(1402-1408, 1414-1417, 1428, 1429 and 1434) in the Colorado River Basin. LCRA agrees with
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the proposed revisions for two segments (1409 and 1427). After review of the LCRA data, the
commission agr ees with some of the LCRA recommendationsfor changing the proposed criteria
and modifies some others. One or more of the dissolved minerals criteria are revised from the
proposal and adopted for the following segments: 1402-1408, 1414-1416, 1428, 1429, and 1434.
The commission did not propose any change for Segment 1417 or Segment 1433, and therefore,
cannot make any changes at this time because the public would not be afforded an adequate
comment period. Revision of dissolved mineral criteria for Segment 1417 may be considered
during the next revision of the standards. Currently, a TMDL project relating to dissolved
mineralsisunderway for Segment 1411 and associated segments. Resultsof theTM DL and other

data will be used to develop criteria, asappropriate, for these segments, including 1426 and 1433,

in future standards revisions.

Odessa provided data on O.H. Ivie Reservoir, Segment 1433; E.V. Spence Reservoir, Segment 1411; Lake
J.B. Thomas, Segment 1413; and Moss Creek. The city requested that the commission take this data into

consideration in proposing criteria for these water bodies.

The commission did not propose changes for these segments, and therefore will not make the
changes at thistime because the commission has not fully consider ed the proposals, and because
the public has not been given the opportunity to comment. Currently, a TMDL project relating
to dissolved minerals is underway for Segment 1411 and associated segments. Results of the
TMDL and other data will be used to develop criteria, as appropriate, for these segments,

including 1426 and 1433, in future standardsrevisions.
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Austin commented that it opposed the changes in chloride (Cl), sulfate (SO,), and TDS criteria for Barton
Creek and Onion Creek and that separate historical data should be used to evaluate Barton Creek. The
changes are higher than the upper 95th percentile confidence limit above the mean and changing the criteria
would suggest that degradation could occur. Data indicates that the increased values are associated with
development. As some development impacts are aready being observed in Onion Creek, its assessment
should evaluate the baseline conditions as defined for antidegradation. If lack of variability in the data
provides tighter confidence limits, the upper confidence limit should be implemented as the criteria for that
segment rather than anumber exceedingit. Thecity also objected to raising criteriaconcentrationsin streams
with Aquifer Protection designated uses. These values exceed those currently found in springsin Barton and

Onion creeks. The proposed standards will allow degradation of recharge to an extent that the aquifer

protection use may be impaired.

The commission respondsthat neither thepublicwater supply or aquifer protection usesfor Onion
or Barton creeks would be affected by the proposed revisionsto the dissolved mineralscriteria.
The criteriaarewell below secondary constituent levelsasspecified in §290.113. Thecommission
calculated Cl and SO, criteria from data provided by the city on Barton Springs and will revise
proposed criteria for Segment 1430, Barton Creek, to 50 mg/L for Cl and SO,. Commission data
on Onion Creek wasre-evaluated and stationsdownstream and upstream of I-35 wer e pooled into
two groups. Based on separate calculations on the two sets of data, the proposed criteria are
appropriate for Onion Creek downstream of 1-35. A footnote will be added to Appendix A
indicating that the aquifer protection reach of the creek will have the following criteria: 50 mg/L

for Cland SO,, and 400 mg/L for TDS. Thecommission adoptsthe proposed revisionsasmodified.
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CRWA objected to the increase in parameters applicable to stream segments in the Guadal upe River Basin

(Segments 1804 and 1814) from which they draw water for drinking water.

The commission responds that the proposed criteria for dissolved minerals are well below the
commission’s secondary constituent levels for drinking water. The proposed criteria are
protective of both the high aquatic life use and the public water supply designations for the
Segment 1804, and of the exceptional aquatic life use and aquifer protection designations for
Segment 1814. Asan example, the proposed criteria are substantially below the current federally
recommended criterion of 230 mg/L of chloride for chronic protection of freshwater aquatic life.

The commission adoptsthe revisions as proposed.

EPA supported the proposed temperature change for the Coma River, Segment 1811.

The commission appreciates the support of the proposed revision and adopts the revision as

proposed.

MWSC objected to increases in Cl, SO,, and TDS criteria given in Appendix A which are applicable to
stream segmentsin Basin 18 from which they draw water for drinking water. They have adiversion on the
San Marcos River four miles below the confluence of the Blanco River. The SMRF opposed the changes
because existing historical data indicates that the existing criteria are appropriate. The SMIRF expressed

concern about a proposed power plant and how the change in criteria and the effect the proposed discharge
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may have on endangered species. The SMRF aso expressed opposition to setting one criteria for the

watershed since the source and quality of the various rivers in the watershed differ.

The commission notesthat no changeswer e proposed for Segment 1808-L ower San M ar cosRiver
where MW SC will divert water, and that thecriteriaproposed for chloridefor Segment 1814-Upper
San Marcos River islower than the existing criteriafor Segment 1808. The proposed criteriafor
sulfate and TDS for Segment 1814 are identical to the existing criteria for Segment 1808. The
proposed criteria for dissolved minerals are also well below the commission’s secondary
constituent levels for drinking water. The commission notes that current federal guidance

contained in the EPA document entitled Ambient Water Quality Criteria for Chloride-1988

recommends 230 mg/L of chloridefor chronic protection of freshwater aquaticlife. Therefore, the
proposed criteria are protective of both the exceptional aquatic life useand theaquifer protection
designations for Segment 1814. The executive director has instituted procedures to carefully
scrutinize dischar gesto water sthat contain endanger ed speciesand can requireadditional control
measur es, as necessary, to protect endanger ed species. Thecommission adoptstherevisionsas

proposed.

SAWS requested that the public water supply designation for Segment 1906, Leon Creek, be removed since
there are no drinking water intakes in this sesgment. They stated that the use was assigned when Applewhite

Reservoir was proposed to be built and since the reservoir was not built, the use is not necessary.
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The commission did not propose a change to thedesignated public water supply usefor Segment
1906; therefore, the change will not be made at this time because the commission has not
evaluatedthischange and becausethe public hasnot been given theopportunity tocomment. The

comment may be considered in subsequent revisionstothestandards. It should benoted that the

current designation for public water supply does not apply to the lower reaches of the segment.

SAWS recommended that a notation be added that the public water supply and aquifer protection use
designations apply to those portions of Segment 1910 which are upstream of the southern boundary of the

Edwards Aquifer Recharge Zone.

The commission did not propose a change to thedesignated public water supply usefor Segment
1910 - Salado Creek; therefore, the changewill not be made at thistime because the commission
has not evaluated this change and because the public has not been given the opportunity to
comment. Thecomment may beconsidered in subsequent revisionstothestandards. Theaquifer
protection use is limited to that portion of the segment that can potentially affect the Edwards

Aquifer.

Corpus Christi supported the change to Segment 2101, Nueces Tidal, from exceptional aguatic life useto high
aguatic lifeuse. TCPS, TCONR, and PIC expressed opposition to the revison. F&A and two individuas
opposed the changes to Segment 2101, particularly because the EPA Office of Pollution has ranked Texas
as number onein 1) pollution released by manufacturing plants and 2) pollution by indugtrid plantsin violaion

of the Texas Clean Air Act. TPWD & so opposed the revision from exceptional to high aquatic life use for
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Segment 2101 and provided details in support of their opposition. NWF expressed opposition to the change

in aguetic life use.

The proposed change in the aquatic life use designation for Segment 2101 - Nueces River Tidal
is based on a use attainability analysis which compar ed the physical and biological characteristics
of the NuecesRiver tofour other tidal segments. Theweight of evidence presented indicatesthat
the appropriate classification of the Nueces River Tidal is high aquatic life use. A river can be
ecologically unique and still have a high aquatic life use classification. A review of the TPWD list
of ecologically uniqueriversand streams reveals that many of the streams so listed have a high
aquatic lifeuse designation and some even havean inter mediateaquatic lifeusedesignation. EPA
considersthe commission’s high aquatic life use designation as meeting the 8101(a) goals of the

federal CWA. The commission adoptstherevision to Segment 2101 as proposed.

The USIBWC opposed the changesin Cl, SO, and TDS for Segment 2303, Falcon Reservoir and stated that
the data indicates that the average concentrations of these constituents exceed the current criteria. The
USIBWC dso recommended that additional data be gathered to address the increasing sainity gradient and

account for drought conditions.

The commission responds that the proposed criteria for dissolved minerals are well below the
commission’s secondary constituent levels for drinking water. The proposed criteria are
protective of the high aquatic life use and the publicwater supply designationsfor Segment 2303.

Asan example, theproposed criteriaarebelow thecurrent federally recommended criterion of 230
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mg/L of chloride for chronic protection of freshwater aquatic life. The commission adopts the

revisions as proposed.

EPA supported the addition of public drinking water supply in Segment 2308, Rio Grande Below International

Dam. El Paso PSB and USIBWC expressed opposition to adding apublic drinking supply useto the segment.

The use was proposed because the commission had information that a drinking water supply was
established on the Riverside Diversion Canal which divertswater from Segment 2308. Based on
information provided by the USIBWC and El Paso PSB, the commission concludes that this
information is no longer accurate. Since the completion of the Rio Grande American Canal
Extensionin 1999, thedrinkingwater supply ison the American Canal which obtainsitswater from
Segment 2314. Segment 2314 is already designated as a public water supply. The proposed

addition of a public water supply to Segment 2308 is withdrawn.

USIBWC is opposed to increasing the Cl and SO, criteriafor Segment 2309, DevilsRiver. They stated that
the five-year averages are below the current criteria and that there have been no exceedances of these

criteriain the five years from 1993 to 1998.

The commission responds that the proposed criteria for dissolved minerals are well below the
commission’s secondary constituent levels for drinking water. The proposed criteria are
protective of both the exceptional aquatic life use and the public water supply designations for

Segment 2309. Asan example, the proposed criteria are substantially below the current federally
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recommended criterion of 230 mg/L of chloride for chronic protection of freshwater aquatic life.

The commission adoptsthe revisions as proposed.

USIBWC expressed opposition to changing the Cl, SO,, and TDS criteria for Segment 2310, Lower Pecos
River until further data collection is performed. The data indicates a decreasing trend in average

concentrations of Cl, SO,, and TDSin the river.

The commission responds that Segment 2310 exhibits a decreasing trend of dissolved minerals
from the upstream portion of the segment to the downstream portion due to dilution flows from
springs and tributaries. Thecommission data base containsrecor dsfrom the downstream portion
of the segment since 1968; however, the upstream portion of the segment has been sampled only
since the mid-1980s. The segment boundary was extended upstream in the 1995 water quality
standards revision but the criteria were not revised to account for the higher concentrations of
dissolvedmineralsthat occur in theupper end of the segment. The proposed criteria areadopted

to reflect the addition of the newer data from the upstream portion of the segment.

USIBWC supported the lowering of criteria for Cl, SO,, and TDS for Segment 2312, Red Bluff Reservair.

The commission adopts the revisions as proposed.
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USIBWC expressed opposition to changing the Cl and SO, criteria for Segment 2313, San Felipe Creek
because the averages of available data are below the current criteria which are adequate. The USIBWC

supported the lowering of TDS criteria.

The commission responds that the proposed criteria for dissolved minerals are well below the
commission’s secondary constituent levels for drinking water. The proposed criteria are
protective of both the high aquatic life use and the public water supply designations for Segment
2313. As an example, the proposed criteria are substantially below the current federally
recommended criterion of 230 mg/L of chloride for chronic protection of freshwater aquatic life.

The commission adoptsthe revisions as proposed.

SECTION 307.10 - APPENDIX B
Eastman, GHP, and TCC suggested that Appendix B should be removed from the rule and placed in the
implementation procedures. They noted that thelow-flow criteriaare updated by the commission periodicaly,

and therefore, the flow data used in permit actions might not correspond with those in the rule.

The commission acknowledges that the values in Appendix B represent default criteria, in that
theyapply until better information becomesavailable. They areincluded in therulessothat there

will be aregulatory default valuein effect for all segmentsfor which they remain pertinent.
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One commenter noted that some gage numbersin Appendix B areidentified asbeing in Segment 1242 when

they should be in new Segments 1256 or 1257.

The commission appreciates the comment. The segment numbers in Appendix B were not
changed inadvertently. TheUnited States Geological Survey (USGS) gage number 08093100 and
08092600 are changed from Segment 1242 to new Segment 1257. Also, USGS gage number
08030500 is changed from Segment 0503 to new Segment 0502. The commission adopts the

proposed revisions as modified.

SECTION 307.10 - APPENDIX C
EPA accepted the changes to Segments 0501, 0502, 0503, 1242, 1256, 1257, 1802, and 1803 and stated that
other changesto clarify boundaries of 18 segments were aso acceptable. EPA commented that the UAAS

for segments 0230 and 0615 are under review.

The commission adopts the revisions as proposed.

SAWS pointed out that the current description for Medio Creek, Segment 1912, was in error because the

stream actually originates several miles to the northwest instead of a point only 0.6 mile upstream of 1H-35.

It istypical for the commission to classify only portions of streams, asit hasin thissituation. The
TNRCC isnot proposing a changeto thedescription for Segment 1912 - Medio Creek; therefore,

the change will not be made at this time because the commission hasn’t fully evaluated it, and
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because the public has not had an opportunity to comment. The comment may be considered in

subsequent revisionsto the standards.

SECTION 307.10 - APPENDIX D

SC-Houston requested that the upstream boundary for Harmon Creek (0803) be applicable to the boundary
line of Sam Houston National Forest before the confluence with East Fork Creek. They also requested that
the boundary for Tarkington Bayou (1002) be extended beyond the City of Cleveland to include the Sam

Houston National Forest to the headwaters of Tarkington Bayou.

The commission respondsthat requested extensionsof the designated boundariesfor Tarkington
Bayou and Harmon Creek would require additional sampling and analysis. A presumed high
aquatic life use in accordance with 8307.4 applies to perennial portions of the streams not

otherwise designated in Appendix D. The commission adoptsthe revision as proposed.

SCLS, TCONR, and an individua opposed al of the proposed revisionsthat are less than a high aguatic life
use with a5.0 mg/L dissolved oxygen criteria. They stated that the revisions just define away the problem

and want the highest level of protection, instead.

The commission responds that all of the proposed revisions with aquatic life uses less than high
for perennial streams in Appendix D are based on use attainability analyses conducted in
accor dance with EPA regulations (40 CFR 8131.10(g)). Therevisionsareadopted asmodified as

noted in the response to EPA’s comments.
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Motiva requested that the aguatic life use for Alligator Bayou (Main Cana D in Segment 0702) be lowered
to limited. They also request that Alligator Bayou be listed as a stand-alone water body with the following
description: perennia canal from confluence with JCDD 7 Main Canal A to north of Savanna Avenue at the

Port Arthur city limits.

The commission responds that the use attainability analyses conducted on the Jeffer son County
Drainage District Canals support an intermediate aquatic life use as a reasonably attainable use
with a 3.0 mg/L 24-hour average dissolved oxygen concentration. The commission adopts the

revision as proposed.

EPA submitted comments noting which use attainability analyses they have reviewed and those which they
have not yet completed reviewing. They also noted that there were afew proposed revisionsfor which they
have not yet received a use attainability analysis from the commission and they also noted that a use

attainability analysis for Spring Branch in Segment 0801 was reviewed but is not in the proposed revision.

The commission appreciates EPA’s review of the numerous use attainability analyses that have
been submitted by the commission. The commission will submit the outstanding use attainability
analyses prior to submitting an adopted standar ds packageto EPA for approval. Therevision for
Spring Branch, an unclassified tributary within the drainage basin of Segment 0801, was
inadvertently left out of the proposed revision to the water quality standards. It will be included
in the next revision to the standards. After discussions with EPA and further review, the

commission changes the proposed aquatic life use for East Fork White Oak Creek in Segment
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1004 from limited to intermediate. Also, astheresult of discussionswith EPA, the description of
wher e the proposed aquatic life use for Box Creek appliesin Segment 0804 is changed from the
“...confluence of the Trinity River...” tothe". . .confluence of Elkhart Creek. . .” to limit the
linear extent to which the intermediate use applies. Also, the commission proposed the addition
of Wards Creek in segment 0505; however, the proposal should have only been a modification of
the sitedescription for theexistingWardsCreek. Therefore, therevision for WardsCreek affects
only the site description rather than the addition of a new stream. The commission withdrawsthe
proposedrevision tothesitedescription for theexisting Prairie Creek in segment 0606 sincethe
revision conflicts with the site description for the new proposed reach of Prairie Creek. The

commission adopts the proposed revisions as modified.

TCC supported the proposed revisions to Appendix D.

The commission adoptsthe revisions as modified.

SECTION 307.10 - APPENDIX E

DOW and TCC expressed support of the proposed site-specific toxic criteria and the corresponding water-

effects ratios in Appendix E in §307.10.

The commission responds that these proposed changes are adopted, with the noted clarifications

and corrections.



Texas Natural Resource Conservation Commission Page 151
Chapter 307 - Texas Surface Water Quality Standards
Rule Log No. 1998-055-307-WT

Eastman noted that the description for the proposed site-specific criterion for copper for Segment 0505,
Sabine River above Toledo Bend Reservoir, was incorrectly attributed to an unnamed tributary in Appendix

E in 8307.10. The site-description should define the portion of the Sabine River where this criterion should

aoply.

The commission responds that the site description for the proposed site-specific standard for

copper for Segment 505 is corrected as requested in the adopted revisions.

TCONR, seven individuals, and a number of individuals who signed a petition opposed the change in
ste-specific auminum criterion for Segments 0611 and 0615 of the AngelinaRiver in Appendix E in §307.10.
One of the individuals opposed any resulting change in duminum permit limits for Donohue Industries, Inc.,
TPDES Number 00368. One commenter supported the site-specific auminum criterion for Segments 0611

and 0615.

The commission respondsthat the proposed site-specific criterion for aluminum was supported by
substantial instream testing of toxicity to aluminum in thisarea. However, additional evaluation
of thisdata hasindicated that the pH in some of the laboratory toxicity tests using synthetic lab
water was outside the acceptable range. Therefore, further toxicity testing and deter mination of
the appropriate “water-effects ratio” isneeded to complete a site-specific criterion for aluminum
for Segment 0611, Segment 0615 or Paper mill Creek; and thisproposed changeisnot adopted by
the commission. The commission notes that future incorporation of site-specific toxic criteria

based on water -effects ratios do not require prior revision of Appendix E in 8307.10 of the water
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quality standards. If adequate information is developed for a site-specific criterion for aluminum
in this area, it will be included in public notices about affected permit applications. Additional

responses on incor porating site-specific standardsfor metalsare provided in thispreamblein the

discussion concer ning 8307.6(c)(9).

GCA, EHCMA, and Arstech supported the site-specific criteria for copper in the Houston Ship Channel

(Segments 1005, 1006, and 1007) and San Jacinto Bay (Segment 2427) in Appendix E in §307.10.

The commission respondsthat the proposed site-specific criteria for copper for these segments,
which were supported by extensive sampling and toxicity testing throughout the Houston Ship
Channel complex, areadopted asproposed. In addition, the commission includes Segments 1001

and 1013 in the segments listed since data was collected in these segments also.

I naddition totheseresponsesto specific commentsconcer ning 8307.10, thecommission corrects
several sections of Chapter 307 to refer to site-specific standards in Appendices A, D, and E,
rather than to site-specific standards only in Appendix A. The commission also incor porates
changesin Appendix E based on the EPA’sreview of the studiesto set site-specific standardsfor
selenium and to set water-effectsratios (WER). Thesite specific standard for selenium hasbeen
changed from 220 to 219 based on a rounding error in the original publication that provided
information on the standard. For Segment 0501, the WER was changed to 1.9. Theresultsof one
of thetest seriesgreatly exceeded the othersand wasdeleted. Segment 0505 WER was changed

to 6.7. Water for the first test series was collected when the Sabine River flow was 81.6 times
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greater than the 7Q2 flow. The data from this series was deleted. Segments 1001, 1005, 1006,
1007, 1013, and 2427 WER changed to 1.8 when it was recalculated after removing data from

samplesthat wereheld too long befor etesting commenced. Footnote5, which isnow 6, wasnever

referenced in the table, but appliesto Segment 1201.

STATUTORY AUTHORITY

These amendments are adopted under the TWC, §26.023, which provides the commission with the authority
to make rules setting water quality standards for al waters in the state; 85.103, which authorizes the
commission to adopt any rules necessary to carry out its powers and duties under the TWC and other laws

of this state; and 85.105, which authorizes the commission to establish and approve al genera policy by rule.

No other codes or statutes will be affected by this adoption.



